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XET XU HINH SU TAIHOA KY

Déi 16i cua Ban bién tip

Tap chi dién t& lan nay tap trung vao van dé
xét x0t hinh sw ¢ Hoa Ky. Mot van dé xuyén
sut trong tat ca cac bai viét cta chung toi la
lu6n c6 mot stic ép gitta mot bén 1a sy can thiét
phai x@ Ij nhanh chong, hiéu qua dé khdi t&
xét X0t toi pham va mot bén la dam béo tinh
cong bang dé bo vé quyén clia moi cong dan.
Trong ché ¢o Hoa Ky, co 6 dé khz‘jmg dinh su
v0 t0i 1a quan trong nhat. Khong bi can nao bi
coi la ¢6 t0i cho dén khi cac ching cd vé su
pham t0i da dugc lam séng t6 hoan toan - day
chinh 1a yéu cau trong tat cd qu trinh xét x{t
t0i pham tai Hoa Ky.

Theo céc tai liéu cta gido st James B. Jacobs
trong bai md du cta ching t6i, hé thong luat
hinh sy cda quéc gia da dugc md rong mot
céch déng ké tir khi thanh lap nén Cong hoa.
Jacob, Warren E. Burger gido su ludt tai dai
hoc tong hgp New York va la gidm doc Trung
tam Nghién cttu vé Toi pham va Xét xtt ctia
truong da giai thich vé ranh gidi trong qua
trinh t6 tung hinh su va cac quy 1é tuyén an va
khang cdo trong méi quan hé gitta bang va

lién bang. Quan trong nhat la 6ng cting dua ra
céc tai liéu vé mitc 49 md rong cac quyén cta
ngudi dan My theo su diéu chinh cta hé thong
xét xtt hinh su trong nhiing nim qua, d3c biét
1a trong thé ky 20.

He théng xét x{t hinh su Hoa Ky hién nay da
dat dén mic d cong bing va vo tu hon so véi
thoi gian trude day, ddc biét la trong cac vu
viéc vé tré vi thanh nién va phu nit. Trong qua
trinh xét x diéu nay rat quan trong. Tuy
nhién theo ching minh cta Tom Tyler, gido su
vé tam 1y hoc tai Trudng Pai hoc Tong hop
New York, su that [a nhan thtic cia nguoi dan
M§ vé hé théng nay mdi chi ¢ mitc d¢ 1a n6 co
quy mo 16n va khong thién vi, va trong su hoa
hop véi nhitng gia trj cta riéng ho, gitp dd dé
tw gidc tuan theo nhing quy dinh cta phap
luat. Tyler cho rang nhiing van dé nay giéng
viéc thic ddy cac ca nhan trong hanh vi clia
minh xt su theo dting nguyén tic do luat dinh
dé bu dp su kém hiéu quéi cda cong cu ngin
chén.



B6n chang trai Scottsboro va luat su Samuel Leibowitz
nam 1937. Vu &n nay dat ra hai tién 1é trong quyé't dinh
ctia Toa an T6i cao Hoa Ky d6 la ndng cao quyén cd ban

cho moi cbng dan My

Dic biét trong nhiing thap ky gan day, nhiéu
bang da tién hanh tht nghiém viéc doi méi
xay dung phap luat dé ting cuong hon nita
nang luc va hiéu qua cta hé thong xét xt tu
phép. Mot trong nhitng d6i mdi la su ndi lén
cia "hoi dong tham phan" - nhiéu céch thic
hoa gidi khac nhau gitta ké pham t9i va nan
nhén. Theo Dennis Maloney, chi tich hoi dong
thim phan, mot chinh phu dia phuong tai
quan Deschutes, Oregon phai t6 chic lam sao
dé c6 su cong téc va phong ngira toi pham, hé
théng d6 dugc mo ta nhu dang ton tai trong
mot quyén tai phéan tai bang Western.

O mic d¢ nghién cttu cho tap chi ctia ching
t6i, bién tap David Pitts b6 sung bang viéc dua
ra cau chuyén cta céc chang trai Scottboro, ho
50 vé mot vu viéc tiéu biéu xay ra cach day 70

nim. Vu nay rat quan trong vé lich st dam
bao quyén cong dan. No ciing rat 6 y nghia
trong lich stt luat hoc clia ngudi My bdi vi no
da dt ra hai tién ¢ trong quyét dinh cta Toa
én T6i cao Hoa Ky d6 1a nang cao quyén co
ban cho moi cong dan M§. Céc chang trai
Scottboro kién bang Alabama la minh hoa rat
an tugng vé cac quyén trong ché do Hoa Ky co
thé dugc md rong khong chi & mic 1a két qua
ctia su thay déi trong luét hinh su Hoa Ky ma
con béi sut can nhdc ctia toa &n va gidm sat su
hgp hién ctia céc van ban phép luat.

Tap chi dua ra nhiing két luan da dang béng
viéc trich dan nhitng nguén tham khéo nhu
sach, cac bai bao va cac dia chi trén Internet
lam cho nguoi doc hiéu dugc mot cach 1o rang
va thau déo vé viéc xét xtt hinh su tai Hoa K.

Toan vén béng tiéng Anh: http://usinfo.state.gov/journals/itdhr/0701/ijde/intro.htm
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Xét xu hinh sy tai Hoa Ky

QUA TRINH PHAT TRIEN CUA LUAT HINH SU O HOA KY

James B. Jacobs

James B. Jacobs

Co s6 dé€ xay dung thu tuc t6 tung hinh su
Hoa Ky la Hién phdp Hoa Ky, bao gom 10
diéu b6 sung va dua trén ban Tuyén ngon
nhan quyén. Hién phdp dam béo cho tat ca
moi ca nhan dang sinh s6ng tai Hoa Ky quyén
te do va nhitng quyén co ban. V4i tinh than
cht dao do, trong gidi han cta Luat Hinh sy
Hoa Ky, cac bi can dugc coi la khong c6 toi.
Cac bi can khong phai chiing minh su vo toi
ctia minh. Nha nudc phai ching minh dugc ho
thuc su c6 toi. Cac quyén giéng nhu nhing co
cdu vé hé thong lién bang da dugc quy dinh
trong Hién phap. Nhimg diém quan trong la
diéu b6 sung thi 5, thit 6 va thi 8.

Diéu b6 sung thit 9 bio dam cho cac bi can
khoi viéc bi truy t0 hai lan vé cung toi danh

Trong cudn sach co so vé hé thong phdp ludt hinh su Hoa Ky, gido su
James B. Jacobs, Warren E. Burger truong Dai hoc tong hop New York
va Ia Giam doc Trung tdm nghién citu toi pham va xét xu tai Khoa Lugt
DH Téng hop New York, da giai thich cau triic va co so cin ban cua luat
hoc vé thu tuc to"tung hinh su Hoa Ky. Nhung thudc tinh tw nhién cua
n6, theo ong, liy nén tang tir Hién phap Hoa Ky va tuyén ngon nhin
quyén. Theo Hién phap do la hé thong cdu truc lién bang va do Ia viéc
doi xur nhu Ia quyén co ban trong nhiing gi chdp nhén duoc.

(khong phai chiu thém tréch nhiém vé cing
mot toi danh) va khong phai phai ta budc toi
ban than trong cac vu pham t0i. Diéu dic biét
quan trong ciing chinh 1a dé bao vé quyén "t6
tung" ctia cac bi can, mot phén rat quan trong
trong Tuyén ngon Nhan quyén, ddc biét trong
thé'ky 20, da dugc toa an lam 13 nham ban cho
bi can cc quyén va dugc mot boi tham doan
bao vé.

Diéu bo sung thit 6 bio dam cho cac bi can
mot "phién tda xét xut nhanh chong va cong
khai boi mot bdi thaim doan cong bing cla
bang va quan tai noi t0i pham da xdy ra". Diéu
nay ciing bao gdm viéc cac bi can ¢6 quyén
dugc d6i dién (va d6i chung) voi cac nhan
chimg chong lai ho va ¢ "luét su tu van" cho



nhitng 16i bién ho cta ho. Bién phap bao vé
sau da dwgc md rong trong nhitng ndm qua
v6i muc dich bao dam cho tat ca cac bj can déu
c6 luat su bao chuta trong cac phién toa hinh
su. Didu b6 sung thit 8 quy dinh "bao lanh dic
biét" doi voi cac bi can va ngédn chin "cac hinh
phat khac thuong va tan bao". Bién phap ngin
chan sau da dugc toa an gidi thich la nhdm
gi6i han céc loai hinh phat c6 thé gay chan
thuong vé thé xac. Trong ndm 1972, dao luat
ttt hinh da dugc 38 bang bai bd dwa trén co s6
diéu khoan ctua Hién phap. Mot s6 da duogc
stia dé thong qua tai phién hop hién phap.
Hién tai, 38 bang van c6 hinh phat tt hinh.
Nhung cd quan trong hé thong phap luat Hoa
Ky c6 thé duwa ra quyét dinh quy dinh nhu vay
1a hop hién hay khong la Toa an T6i cao,
khong phai Luat hinh su Hoa Ky hay bat ci
luat nao. Ngay ca Ha vién Hoa Ky ciing khong
thé thong qua luat tréi v6i Hién phép.

T4t ca cac bang va chinh quyén lién bang déu
c6 "luét hinh su doc 1ap" ctia minh (chi 16 céc
t0i pham va céc ché tai) va "t6 tung hinh
su" (chi 1o cac giai doan tir khi bi bt dén khdi
t0, truy t0, két dn, tuyén an va phong thich
khoi nha tit). Co quan lép phap mdi bang déu
ban hanh luat hinh sy cta bang va tién hanh
hinh phat tai cic nha ti cta bang hay nha
giam dia phuong. Ha vién ban hanh Luat hinh
stt lién bang quy dinh vé hiéu luc, thi tuc, xét
xt va hinh phat dugc thuc hién thong qua cac
cd quan thi hanh lu4t lién bang, cac uy vién
cOng t0, cac toa an, nha ti va ché do an treo va
hé thong tha c6 diéu kién.

Heé thdng lién bang

C6 hon 20 luat dugc cac co quan hanh phap
lién bang thiét k& cho mot muc dich riéng, da
s0 trong do 1a cta Bo Tu phép va Tai chinh.
N&i troi trong nhiing co quan hanh phap cta
lién bang 1a Cuc Diéu tra Lién bang va Co
quan Phong chéng Ma tuy cta chinh phd
(nam trong Bo Tu phép) va Cuc Quan 1y D6
udng c6 con, Thudc 14 va Sting; Cuc Bao mat
va Cuc Hai quan (ndm trong Bo Tai chinh).
Céc cd quan nay c6 tru s¢ chinh tai Washing-
ton D.C va nhiéu van phong chi nhanh trén
khip nudc M va trong mot sg trudng hop 6
ca vin phong ¢ nudc ngoai.

Cac uy vién cong to0 lién bang, thuong dugc
goi 1a "nhiing vién chudng Iy ctia Hoa Ky
dugc Tong thong chi dinh trong s& 94 quan
toa khu vuc ¢ Hoa Ky. Ho chi khdi t6 nhiing
t0i pham cta lién bang trong nhitng phién toa
lien bang. V&i su chi dinh ca Tong thong,
nhiing vién chudng Iy cda Hoa Ky c6 quyén
doc 1ap rat 16n nhung ho c6 trach nhiém phai
gidi trinh v6i Téng Chudng 1y cta Hoa Ky,
ngudi lanh dao Bo Tu phdp va nguodi la mot
thanh vién trong noi cac clia Téng théng.

Bo Tu phap 6 Washington, D.C. quy dinh vé
phén loai toi pham, hé trg, gidm dinh va mot
s6 chi dao hwéng dén va giam sat tdi nhing
vién chudng 1y cta Hoa Ky. Bo Tu phép ciing
bao gém ca nhitng don vi cong t6 vién dic biét
vOi quyén luc trén toan lién bang trong mot s6
vén dé nhu toi pham c6 t6 chic, t6i pham
chién tranh, lira ddo va budn ma tuy quoc té;
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nhung don vi nay thuong xuyén lam viéc
trong st hgp téc véi nhiing vién chudng ly ctia
Hoa Ky.

Céc bi cdo lién bang bi tong giam trong nhing
nha ti thudc su quan Iy cda Cuc Nha tu lien
bang, mot co quan thudc B Tu phap. Nhing
nha ti ndy ndm rai rac trén khip nuéc My;
mot bi cdo da bi két an tai mot phién toa cla
lién bang ¢ thé bi tong giam ¢ bat ky nha tu
nao cua lién bang. Tuy nhién, khong dén 10%
tit nhan cta Hoa Ky bi giam git trong cac nha
til ctia lién bang.

Xét xut t6i pham 6 cac bang va cac cip dia
phuong

Da s0 céc hoat dong xét XU tOi pham dugc thuc
hién dudi su quan 1y cta bang va chinh quyén
dia phuong. Viéc bt budc tuan theo phép luat
tai céc c&p cia bang thudng dugc phan quyén
ti cac quan, cac thanh phd va cac thi trén.
Canh sat bang thuc thi quyén luc cia minh
trén céc dudng cao t6c chinh cta bang va
nhitng ving nong thon don 1é. Ho thuong
xuyén c6 nhung nhung nhiém vu da dugc xac
dinh khéc, bao gém theo ddi thuong xuyén vé
céc hoat dong toi pham. Téng chudng 1y cac
bang, khong giéng nhu tong chudng Iy Hoa
Ky, thudng khong c6 hodc c6 rat it quyén cong
t6, mic dit ho ¢6 thé chiu trach nhiém xem xét
viéc khéng cédo cta toi pham va nhiing don
budc toi. Khdi to 1a mot chic néng cha quan.
Phan 16n cdc cong t6 vién, con dugc goi la
chudng ly cdp quan (DAs), dugc bau ra.

M®&i quan déu c6 nha giam dé giam gii cac bi
can dang doi xét xt cling nhu céc bi cdo da bi
két an vé nhing t0i khong nghiém trong dugc
goi la "toi nhe" (chiu nhung hinh phat tu c6
thoi han nhiéu nhat 1a mot ndm hodc it hon) .
Nhung khu vuc thuc hién an treo thudng ciing
cling dugc t6 chitc thuc hién tai cAp quan. C6
khoang hon 20.000 sG canh sat déc lap thudc
céc chinh quyén dia phwong. Phan 16n céc s6
d6 phuc vu cho cho nhiing thi trdn nhé va c6
khoang chwa ddy 20 nhan vién. Ngugc lai, s
canh sat ¢ thanh ph6 16n thi rat déng. Vi du,
16n nhat 1a S& Canh sat thanh ph6 New York,
c6 khodng 38.000 nhan vién. Céc bi cdo da bi
toa an bang budc vao t0i nghiém trong va da
tuyén an v6i hinh phat bd ti bi tong giam tai
hé thong nha tu cda bang, thudng con dugc
goi la "khu cta nhiing su triing phat".

Luét hinh sy riéng ctua bang

Méc di bit nguon tit hé thong thong luat Anh,
luat hinh sy My riéng cua bang dugc luat
phap quy dinh. Khong c6 thong luat toi pham
6 Hoa Ky. N6i cach khéc, luat hinh su da dugc
quyét dinh bdi co quan lap phap bang (d6i vi
tiing bang) va boi Ha vién (d6i vdi lién bang).
Phén 16n céc bang, nhung khong phai chinh
pht lién bang, c6 mot "b¢ luat" hinh sy day da
dat va dinh ra quyén han dua trén nguyén tic
chung vé trach nhiém hinh sy, céc luat quy
dinh 16 vé nhitng hanh vi pham t6i cu thé, va
cac luat quy dinh 1 vé bao chita va bién ho.

Hai phan ba cac bang da thong qua toan b
hay mot phan Bo luat Ché tai Hinh sy Hién



dai (MPC), n6 da dugc Hoc vién Phap luat
soan thao vao nhiing nim 50 va 60, vdi diém
néi bat 1a quy dinh d6i méi vé t6 chic. MPC
c6 anh hudng rat 16n trong hoat dong xay
dung luat hinh sy. Mot trong nhtng nguyén
tic c6 ngudn goc sau xa trong luat hinh sg My
d6 1a c6 thé khong phai chiu trach nhiém hinh
st néu khong c6 toi hay khong dang bi x{
phat. Theo quy dinh ctia MPC, su c6 ti doi
khi s& dugc chuyén dén xem xét tinh chd guan
hay "trang thai tam 1" khi c6 ching ct dé
khéng dinh ¢ mot trong nhitng yéu to lién
quan dén nhu cd ¥, hiéu biét, thi€u than trong
hay cdu tha, tit ca nhing yéu t6 d6 dugc dinh
nghia mot cach chi tiét trong bo luat. Ngoai
nhitng vu viéc nhd va mot s6 t9i pham thong
thuong, MPC yéu cau can phai c6 mot ly thu-
yét vé viéc c6 toi cho moi yéu t6 ciia mot vu én
(viéc chi dao, nhiing chi tiét kem theo va keét
qua).

B¢ luat hinh sy ddt ra nhung quy dinh ap
dung do6i v6i nhing loai t0i pham: xam hai
dén than thé mot ca nhan (vi du nhu giét
nguoi hay hi€p dam); xam hai dén tai san (nhu
trom cap, pha hoai); xam hai dén trat tu cong
cong (nhu lam mat trat tu cong cong, tap trung
gay 16i); xam hai dén gia dinh (nhu t0i song
hon va loan luén); va xdm hai dén quan 1y
hanh chinh (nhu dat 16t, héi 10, t0i khai man
trudc toa).

Pham vi dp dung cua Ludt hinh sy lién
bang

Nhung t6i pham nao thudc pham vi ap dung

cta lugt liéen bang va nhing t6i pham nao
thudc pham vi ap dung luat bang? Khong co
cau tra 10i chinh xc cho cau hdi nay. Qua
thue, kiém soét toi pham khong thé sip xép
ranh rot vao hai cai don vi nay. Khi mét hanh
vi don 1é hay mot chudi nhing hoat dong toi
4c déu ndm trong pham vi diéu chinh cta luat
hinh su bang va lién bang, va ca hai cdp nay
déu c6 thé khdi t6, theo thuyét "song quyén’,
diéu khoan chong nguy co c6 hai quy dinh
trung ldp (nhu vdy mot bi can sé khong bi truy
t0 hai 1an vé cling mot t6i danh), khong dugc
ap dung d6i v6i nhing truong hop do céc co
quan doc lap khdi t6.

Theo 1y thuyét, quyén luc ciia Qudc hoi bi gisi
han va dugc liét ké rd rang tai chuong dau tién
cta Hién phap. Nhiing t6i nhu lam tién gia,
nhap cu bat hop phap, toi phan qudc, va vi
hién va vi pham cac quyén quy dinh trong luat
lien bang chéc chan sé thuoc pham vi quyén
xét xtt clia lién bang. Nhung, loi dung céc diéu
khoan lién quan va sy mém déo trong diéu
khoan, Ha vién da thong quan céc lut vé hinh
st ap dung cho nhing t0i danh vé buon ban
ma tuy, cac loai sing cdm tay, bt cdc, gian
lan, trom cip 6to, lita ddo, va nhiing t0i danh
tuong tu d€ md rong quyén luc cda minh,

Toa én Toi cao rat it khi thdy rang Ha vién
khong c6 thim quyén dé thong qua mot luat
lien bang vé hinh su. Mot phan ciia nguyén
nhan nay la viéc md rong va phét trién khong
ngitng cla lut hinh su trong thé ky 20. Ngay
nay, luét hinh su cda lién bang c6 thé dugc st
dung d€ khdi t6 nhiing vu viéc pham phap ma
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trudc day thudc tham quyén trach nhiém cla
bang. Cuc Diéu tra Lién bang (FBI) va mot so
co quan hanh phap lién bang, ching khac gi
céc Gy vién cong t6, c6 thé diéu tra va truy t6
nhitng phan nho cta tat ca cac toi pham c6 kha
ndng roi vao trong pham vi thim quyén cta
ho.

Thu tuc t6 tung hinh sy

Moi bang va chinh quyén lién bang c6 nhiing
quy dinh riéng ctia minh vé thd tuc t6 tung.
Nhiing quy dinh vé thu tuc t6 tung cta lién
bang dugc xay dung bdi cac Gy ban tu van
phap 1y va dugc Toa éan t6i cao cong bd, ban
hanh; quyén stta d6i bo sung thuoc Ha vién.
Cac quy dinh vé thd tuc t6 tung cta bang do
cac co quan lap phap cta bang xay dung.

Trong s6 23 quyén doc lap duge ghi nhan
trong diéu b6 sung thit 8 ctia Hién phap, c6 12
diéu lién quan t6i thu tuc t6 tung hinh su.
Trude chién tranh thé gidi thu 2, trén thuc t&
céc quyén nay da dugc sap nhap vao diéu b6
sung thit 14 1a quyén dugc hudng diéu khoan
thi hanh va ap dung, ciing nhu doi véi viéc
tuén theo cac quy dinh cta luat bang. Hién
phép lién bang da ddt ra mot mtic san, khong
c0 mic tran, trong céc quyén cta cong dan doi
v0i canh sét, cdc Uy vién cong t6, tda 4n va
nhan vién quan gido. Céc bang c6 thé quy
dinh thém céc quyén cho cac bi can. Vi dy,
nhitng bang nhu New York, vé cdn ban bao vé
nhiéu hon céc quyén cta céc bi can va bi céo
hon la Toa an T6i cao Hoa Ky.

Theo ngdn nglt phéap 1y ctia My, tha tuc t6
tung hinh sy thudng vién vao cac quy dinh
ctia Hién phép, céc quy dinh cta luat va cta
chinh quyén vé hoat dong diéu tra cta canh
sat - cac hoat dong diéu tra céc ca nhén, vé noi
0 va nhiing vat thuoc quyén s hiu va su
thim vén - ciing nhu thu tuc céc budc tién
hanh t6i pham. T4t ca cac didu bo sung thi 4
va thit 5 bao vé toan bo cong déan, khong chi
nhitng ké ti pham va bi can trudc toan bo
nhitng hoat dong diéu tra ctia canh sat.

Quyén co luit su

Quyén c6 luat su bat ddu dugc thue hién khi
nhiing ngudi b tinh nghi da trd thanh bi céo,
c6 nghia la bt dau cac tha tuc xét x{t. Néu bj
can khong c6 tién thué luat su, quan toa sé chi
dinh cho ho mot luat su bao vé khi tién hanh
phién toa dau tién. Mot phan quyét cua toa an
t6i cao Hoa Ky - Gideon kién Wainwright
(1963) - da quyét dinh chinh pht phai chi dinh
luat su bao vé cho nhiing bi cio nghéo khé
pham trong toi. Nhiing vu sau d6 da md rong
thanh quy dinh &p dung d6i voi tat ca cac vu
ma bi can c6 thé bi bd tit hoic tong giam.

Bio lanh va tam giam diéu tra

Néu nhu bi cdo tit ch6i nhén t0i, quan toa
trong qua trinh tam giam chd xét x@ phai
quyét dinh tha va, néu khong, c6 hay khong
dugc bao lanh hay nhitng diéu kién khac bat
budc phéi ganh chiu. Vé phuong dién lich st
mic du trong méi quan hé vo hinh gitta bao



lanh va dam bao chi xuat hién tai phién toa xét
XU, cac quan toa dit mic bao lanh cao hay
thap d6i véi ting c4 nhan bj bét gitt tuy theo
mic d9 nghiém trong, bdi vi ho da dinh liu t6i
su an toan chung, nghta la bj can c6 thé c6 thé
gy ra toi pham khac néu tha ra. Quy dinh ctia
lién bang cho phép tam giam ma khong dudc
bao lanh trong mét s¢ tinh hudng ma toa én
thay ring bi can c6 thé gay ra nhiing su de doa
nghiém trong, la m6i nguy hiém trong tuong
lai d6i v6i cong dong va ré“mg khong c6 cdn ca
chdc chan dam bao st an toan cho cong dong
néu bi can dugc tai ngoai.

Thi tuc két tdi va Boi thim doan

Céc cong 0 vien My co thim quyén rong
trong viéc dinh t0i, cling nhu t6i danh va
nhiing toi danh &p dung d6i vdi nguoi bi bét.
Tuy nhién, da s6 cac cong t6 vién khong dua
ra cac t0i danh chéng lai da s6 nhiing ngudi bi
bét giit tai mot thoi diém sdm hon trude d6
bdi vi:

- Tu cach ctia ngudi b bt khong cau thanh
nén toi pham;

- Néu nhu c6 mot toi pham xdy ra, diéu do
khong c6 gia tri d€ khdi t6;

- Néu nhut c6 mot toi pham xay ra, diéu d6
khong chung minh chong lai ca nhan nay
tai thoi diém do;

- Néu nhu c6 mot toi pham xdy ra, cong t6
vién tin rang diéu d6 sé anh hudng t6i
tinh chinh xac ctia qua trinh diéu tra hodc
d6 mdi chi la nhitng phong doan chu
quan.

Cho dén khi phién toa dugc md, cong 6 vien
c6 thé c§ ¥ gat bd nhiing t6i danh chong lai bi
cdo ma khong c6 thanh kién va nhu vay c6 thé
dua ra nhiing t0i danh nhu thé tai ngay hom
sau. Diéu khoan b6 sung thtt 6 quy dinh ring
khong c6 viéc khdi t6 t9i pham trir khi c6 day
du chiing ctt dé truy t6. Tuy nhién, Toa an T6i
cao luu ¥ réng day la mot trong it quyén ciing
da dugc ghi trong ban Tuyén ngdén nhan
quyén rang khong c6 su rang budc gilta cac
bang. Theo d6, mi bang c6 thé tu minh quyét
dinh c6 hay khong st dung mot bdi tham
doan dé tham gia xét xt.

Phai budc toi bi cao va néu dudc toi danh
chinh thitc trong thdi gian ngin sau d6. Tai
phién luan t0i, quan toa doc t0i danh chinh
thitc v6i chi tiét cu thé lién quan tdi méi toi
danh, hoi xem bi cdo c6 nhan toi hay khong
nhan t6i hodc khong nhan toi vi ly do tam
than. Da s cac bang ciing cho phép noi 10
yéu cau cudi cung (khong tranh cai), no c y
nghia nhét dinh vé mit thyc tién, tuong tu nh
t mot su bién ho vé toi 16i. Mot 10i bién ho
khong c6 toi c6 thé sau d6 thay d6i thanh 15i
nhan toi. Chi c6 mot s6 it truong hop co thé
rat lui mot 16i nhén toi.

Ban kién nghi tién xét xu

Nhiing quy dinh vé tha tuc t6 tung hinh su
quy dinh rdng bi can va luat su ctia anh ta hay
c6 ta c6 mot khoang thoi gian nhat dinh dé
lam ban kién nghi tién xét x& vé viéc khong
thita nhan tinh hgp phép cta ban céo trang
hay thong tin, hay tim kiém viéc gidu giém
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ching ctt. Thém véo d6, trong gidi han nhat
dinh bi can c6 thé dé nghi dugc cung cdp mot
s0 ching ctt nao d6 ma cong t6 vién nam git.
Theo quy dinh ctia da s6 cac bang, viéc bao vé,
néu ¢ yéu cau, c6 quyén dugc sao chép
nhitng bién ban ghi 10i khai ctia bi can, nhiing
ban sao vé gidm dinh va mot danh séch nhiing
nhan ching cta bén nguyén. Trong mot s6
nhiing quyén xét x& bj can phai thong béo tru
dc cho bén nguyén vé y dinh dua vao nhiing
10 bién ho nhu mot chung ct ngoai pham hay
tinh trang mat tri.

Tranh luin bao chiia

Thuc tién ¢ Hoa Ky "tranh luén bao chia"
thuong bi hiéu sai. Thuc tién c6 thé chinh xac
hon qua viéc xem xét nd nhu la mot hé thong
bao chita "giam" toi. Hon 90% nhiing 10i két an
1a két qua cua su bién ho c6 toi. Doi voi da s6
cac bi céo nhan ti, khong c6 st "méc ca". Di
nhién, bi cdo s& dugc co quan khdi t6 bd qua
mot s6 10i budc toi dé ddi lai viéc bi cao nhanh
chong nhan t0i (viéc bi cdo s6m nhan ti sé
dugc coi la mot tinh tiét giam nhe cho bi céo).

Quyén dugc xét xu

Bi can 6 quyén dugc xét x bi mot phién toa
cong khai. Vi thé, cac phong x& 4n cia Hoa Ky
thudng md clia dé dan ching c6 thé vao tham
du, ké ca cac phéng vien. Qua thuc, Toa an T6i
cao da quyét dinh rang cac bi can khong dugc
tit bd quyén nay bdi day ciing 1a quyén cta
toan thé cong dan; cling nhu mot quan toa

khong thé cAm gidi bao chi viét bai vé nhimng
phién toa xét xtt hinh su. Nhitng ngudi ting ho
14y 1y do rang thong tin ma truyén hinh dua ra
c6 y nghia gido duc phap luat d6i voi so dong
cong chung chua bao gio dugc tham du mot
phién toa xét xtt hinh su. Nhitng ngudi phan
d6i thi vién 1y do rang cac mdy quay truyén
hinh trong phong x& &n lam anh hudng dén su
tap trung cla céc luat su, quan toa va céc
thanh vién trong bdi thadm doan, va lam xao
dong khong khi trang nghiém ctia phong xu
an. Trong phong xtt 4n cta lién bang khong
dugc phép mang may quay vao.

Theo quy dinh tai diéu khoan b6 sung thi 6,
cac bi can hinh su ¢6 mot quyén dugc quy
dinh trong hién phap d6 la dugc mau chéng
xét xt. Nhung quy dinh vé han dinh, khong
phdi quyén dugc nhanh chong xét xu, diéu
chinh viéc tri hoan gitta viéc phan cong xét xt
t61 ltc dinh toi danh. Hién phap bat budc ring
khong ¢ sy tri hoan qua muc tir khi truy t6
dén khi xét x&. Tuy nhién vé mét 1y thuyét,
Toa an T6i cao khong bao gid dinh o thoi gian
cta giai doan nay, diéu do, néu vugt qua, da
vi pham quyén nay. Moi vu én bat budc phai
udc dinh doi vdi tiing ca nhan. Tat ca cac bang
c6 quy dinh vé xét x nhanh chong quy dinh
bit budc trong mot khoang thoi gian nhat
dinh viéc co quan khdi t6 va cac quan toa phai
dua bi can ra xét xt tai mot phién toa.

Diéu khoan b6 sung th 6 ciing bdo dam cho
céc bi can quyén xét xtt tai mot phién toa c6 su
tham gia ctia bdi tham doan. Tuy nhién, ciing
giéng nhu cac quyén khac, quyén vé bdi tham



doan ciing khong thé dwoc khudc tir. Bj can c6
thé Ita chon mot toa an xét x& trudec mot quan
toa doc lap hay nhén la c6 t0i. Thong thuong,
cac bi can c6 co hoi dugc tha nhiéu hon khi
dugc boi tham doan xét st Mot phan tu tdi
mot phén ba cac phén xét cta béi thim doan
la tha bong. Nhung mot s6 bi can lai thich mot
quan toa hon 1a mot béi thim doan, bdi vi ho
tin rdng mot quan toa sé dé dang phét hién
hon nhiing k& hd trong 151 budc t¢i cda bén
nguyén; tuyén an cta quan toa sé khoan dung
hon trong khi mot "toa an" xét XU hodc la
nhiing yéu t6 khach quan néu ra trong vu an
sé& khich dong béi tham doan chéng lai bi céo.

Mic dut khong c0 yéu cu cua hién phép, trong
hé thong lién bang va trén thuc tién cta tat ca
céc bang, bdi tham doan phai c6 duge mot
phén quyét thong nhat. Mot bdi thim doan
khong thé khong thong nhat con duge goi la
"bdi tham doan bi mic". Trong truong hop boi
th4m doan bi mic, duong nhién mot vu an bi
XU sai, va cd quan khdi to phai quyét dinh liéu
c6 thu kién lai hay khong. Khong c6 gi6i han
56 1an mot bi can bi xtt lai, nhung rét it bi cdo
bi xtt lai qué ba lan.

Viéc xét xu

Chi 10% hodc it hon cac vu én tai Hoa Ky dugc
giai quyét bang cac phién toa xét xt. Phién toa
hinh su 1a co s chong lai hé théng d6i nghich.
Luat su bao vé than chd cta minh quyét liét,
mic dit anh ta ¢ tin hodc khong tin than cha
ctia minh c6 toi. Cong t6 vién dai dién cho nha
nudc va nhan dan nhung ciing chiu trach

nhiém vé nguyén tic dai dién trong viéc lam
nhu mot bo trudng tu phap.

Hién phép bat budc rdng, trong nguyén tic
tim kiém 16i cta b cdo, co quan diéu tra, c6
thé 1a bdi tham doan hodc quan toa, phai yéu
cu 10 co quan khdi t6 phai dua ra dugc day
dd nhing ching ct da dugc ching minh 19
rang ch@ khong chi § mitc nghi ngo. Diéu nay
la bi€u hién cu thé ctia nguyén tic "bi can
khong bi coi la c6 toi"

Ca hai bén déu c6 quyén dua ra nhan chiing
ctia minh va trat doi nhitng nhéan ching khong
tu nguyén tham gia. Cac ludt su khai thac cac
nhén chitng ctia ho d€ nhdm thdm tra va
nhitng nhan ching clia phia bén kia dé tham
tra chéo. Quan toa, khong phai cac thanh vién
bdi tham doan, c6 thé chat van cic nhan
chiing, nhung theo quy dinh vé h¢ thong d6i
nghich cta My, trén thuc t& céc luat su tién
hanh tat ca cac cau hoi va quan toa hanh dong
nhu mot trong tai khong thién vi. Theo diéu
khoan b3 sung thit 5 mot nhan ching c6 thé tir
choi ly do lam ching néu anh ta hodc ¢ ta cd
thé chiing minh ring nhing 151 khai trudc toa
c6 thé dan dén viéc ho b budc t6i. Bén nguyén
c6 thé mién nghia vu cho nhin ching nhung
sau d6 nhan ching phai tra 10i tat ca céc cau
hoi. (Phia bi can khong c6 quyén nhu vay).
Viéc mién trach nhiém cho nhén ching sé lam
cho vu én dugc sang t6 hon nhat 1a nhiing
diéu ma co quan diéu tra chua phat hién ra.
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Tuyén an

Céc cd quan lap phép, toa an céc cdp, céc co
quan thi hanh an, cic Gy ban 4n xa va trong
pham vi nhét dinh, céc hoi dong tuyén an déu c6
mot vai tro quyét dinh trong qué trinh tuyén an.
Ban dau, tuyén an toi danh, hay it nhat la tuyén
an pham vi toi da d6i voi tung t0i danh, da dugc
co quan lap phap quy dinh. Mic an quy dinh
doi voi cung toi danh chénh léch rat 16n va doi
khi cung mot muc an nhu nhau nhung lai ap
dung cho nhting t0i danh khac nhau. Viéc tuyén
an thuoc thAm quyén cda quan toa sau khi da
nghe cong to vién va ludt s bao chtra tranh ludn
va dua ra toi danh theo quan diém cda méi beén.
Bi cao thuong dugc cho co hoi dugc ndi 16i noi
cudi cung trude khi toa tuyén an. Trong pham vi
nhét dinh, nan nhan hay dai dién cta nan nhan
cling c6 thé dugc phat biéu trude toa. Luat su
bao chita thudng nhan manh vé su &n nén cta bj
céo, trach nhiém d6i véi gia dinh, trién vong t6t
dep trong cong viéc va la cong déan t6t (trudng
hop can thiét) trong cong dong; bén nguyén lai
thuong nhdn manh vé nhitng diéu da dugc ghi
trong ban cao trang, nhing ton hai da gay ra doi
v6i nan nhan va gia dinh nan nhan va can trimg
tri dich dang lam bai hoc cho nguoi khac.

Quan toa tham khao ¥ kién ctia co quan thi hanh
én, 1a co quan doc lap diéu tra su hi€u biét cta bi
can, vé nhitng diéu da dugc ghi trong ban cao
trang, hoan canh pham toi va nhitng yéu 6 khac.
Quan toa khong phai tim ra nhiing cin ctt theo
cach thong thudng va khong can phai ghi y kién
giai thich hay bién ho cho 10i tuyén n. Qué thoi
gian quy dinh, sau khi ban 4n da dugc tuyén,
ban 4n sé khong bi khang én.

Cac hinh phat

Ché d0 tu treo thong thuong do quan toa hinh
st cta My tuyén. Trong khi con hiéu luc, bi
can sé khong bi tong giam néu nhu tranh dugc
nhiing rac 16i va thuc hién nhing quy dinh
cla cd quan thi hanh an, tuén thu va bao cao
la nhing yéu ciu t6i thiéu. Quan toa quyét
dinh thdi gian can thiét d€ th théch, it khi toi
vai ndm. Quan toa cling co thé ddt thém mot
s0 diéu kién, nhu bat bugc di cai nghién ma
tuy, tiép tuc lam viéc hodc di hoc d6i voi
nhitng ngwoi pham t9i 14 tré vi thanh nién.

Hinh phat ta dugc st dung nhiéu khi tuyén
&n; trong ndm 2001, tinh dén thoi diém nay da
c6 khoang hai triéu tit nhan trong céc nha ti
va nha giam ctua Hoa Ky. Méi bang va chinh
quyén lién bang déu c6 hé thong nha tu riéng,
Céc tu nhan dugc phan thanh cac khu khéc
nhau (tuy theo mic d6 nguy hiém, kha ning
vugt nguc, tudi téc..) nhing ngudi pham toi
va phan ho vé noi thu hinh ¢6 ché d¢ an ninh
thich hop: t6i da - trung binh - hay t6i thiéu.

Viéc tuéc quyén sd hitu trong cic ban tuyén
an nhung nam gén day da tdng dot ngot, déc
biét trong céc vu dn vé ma tuy va toi pham c6
t6 chiic. Ddc trung trong nhiing quy dinh vé
tudc tai san quy dinh 13, nhu mot phan cta
ban tuyén an, quan toa co thé bit bi cao phai
nop tai san da stt dung d€ pham toi (bao gém
oo, thuyén, my bay va tham chi ca nha) va/
hodc trong qua trinh hoat dong pham t6i
(doanh nghiép, tai khoan ngan hang, chiing
khoan...)



S6 tién bao lanh do toa an Hoa Ky quy dinh.
Khi ho da quy dinh, n6 thuong di kem véi cac
hinh phat. Vé phuong dién lich st so tién bao
lanh thdp hon rat nhiéu so v4i 1é phi thué mot
lut sw cho mot vu an hinh su. Tuy nhién, thoi
gian gan day, mitc t6i da cta s6 tién bao lanh
da ting 1én dot ngot. Khi da nop tién bao lanh,
Toa an Toi cao cho phép bi can dugc tai ngoai
mic di khong c6 du tién phat, trit khi c6 ¥
khong thuc hién.

Khang cao va tai thim

Hién phap khong dam bao cho mot nguoi da
bi két an quyén khang cdo, nhung ¢ méi cap
xét xtt déu cho phép quyén dwgc mot lan
khang céo, va mot s6 bang c6 hai muc toa
khang cdo va hai muc khang céo. D6i voi mot
s0 khang cdo lan tht hai, toa 4n c6 quyén lua
chon an. Bi vi d€ tranh nguy co tai thim, bén
nguyén khong dugc khang an viéc vo t6i trong
ban 4n da tuyén. Vi thé, mot quyét dinh tha
bong van c6 gié tri, tham chi néu 6 la do 16i
xét Xt sai 1dm ctia quan toa trong viéc ap dung
luat hay dua trén nhitng cin ct giai thich kho
hiéu clia quan toa hay béi tham doan.

Sau khi bi cdo da xét xtt phiic thim § toa an
bang d két thiic, anh ta (hodc c6 ta) c6 thé lam
don xin dugc /énh dinh quyén giam giir 6 toa
khu vuc cta lién bang (tda cdp dia phuong)
v6i 1y do anh ta (hodc co ta) da bi toa én ctia
bang giam gitr bat hgp phédp, vi pham cac quy
dinh bao dam cta lién bang hay cac quyén da
dugc hién phap quy dinh. (Céc ti nhan cua
lién bang ciing ¢ thé lam don Ién toa an lién

bang xin téi thim trong kha ning c6 thé xay
ra, vi du, d6 1a mot bang ching da khong
dugc phét hién trude khi dién ra phién toa
chiing minh dugc su vo toi ctia ho).

Quyén vé lénh dinh quyén giam gi dugc hién
phép bao dam va dugc thuc hién béi mot dao
lugt cta lién bang. Trong gi6i han mot s6
truong hop, mot bi céo lan thit nhat da khong
dugc lénh dinh quyén giam giir ¢6 thé dua ra
mot don xin Jénh dinh quyén giam gii bo
sung v6i nhitng 1y do khac vé su vi pham hién
phap.

An x4, dai x4 va giam hinh phat

Theo truyén thong, cac co quan dai x4 dong
vai tr0 chti yéu trong viéc phong thich ti nhan
khoi nha ti. Mdi bang déu c6 co quan dai x4
riéng v6i cac thanh vién do thoéng déc chi
dinh. Co quan dai xa thuong la mot bd phén
cta ty ban dai x4, c0 quan trg cap, giam sat
nhting nguoi pham ti sau khi hoc dugc tha.
Piéu c6t yéu d€ c6 thé chon dugc mot ti nhan
dugc hudng dai xé 1a mot van dé clia luat lien
bang, vi thé cd nhitng su dao dong 16n gitta
cac bang vé van dé nay.

Trong mot hé thdng miic an quan toa c6 thé
chi can dinh 16 duy nhat mot mc 4n t6i da, vi
du, tit nhan c6 thé dugc hudng dai x4 sau khi
da chap hanh 1/3 ban an. Cac thanh vién ctia
cd quan dai xa theo tht tuc sé tién hanh mot
cudc phong van tai nha t v6i nhitng ngudi co
thé duoc dai x4. Nhin chung co quan dai xa
chu trong t6i nhitng tién bg cta t nhan trong
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thoi gian thu én, nhung diéu ma co quan dai x4
s¢ luon dugc can nhdc d6 1a nhing chi tiét
trong ho so vu 4n ma ké do da gay ra trudc
day.

Cudi cling, thong déc cta méi bang c6 quyén
ra 1énh 4n x4 hay giam ban 4n ctia ké pham toi
trong bang d6. Téng thong Hoa Ky c6 quyén
twong dwong doi voi nhiing ké pham ti cla
lién bang. Thong thudng co quan an xa dugc

chi dinh theo quy dinh cta luét, c6 nhiém vu
xem xét chon loc cac don thinh cdu, tim hiéu
hanh kiém va lam kién nghi cudi ciing gdi lén
trudng ban. Cac théng déc, déc biét 1a trong
da s nhing ban &n t hinh cla céc bang, thu
dng xem xét gidm hinh phat tt hinh. Khong
giong nhu mot sd nudc, viéc 4n xa khong phai
1a mot bo phan cta luat Hoa Ky hay truyén
thong.

Toan véan bang tiéng Anh: http://usinfo.state.gov/journals/itdhr/0701/ijde/jacobs.htm



C6 cac quy dinh va tha tuc rieng khi xét xt
tré vi thanh nién. V& ly thuyét hé thong cac
quy dinh va céc thé ché, khi budc sang thé
ky 20 da c6 nhiéu tién bo va doi moi, theo
chiéu hudng c6 1gi cho tré pham toi. Viéc xét
xtt tré vi thanh nién dugc tién hanh tai toa
tré vi thanh nién hodc toa gia dinh, khong
phdi tai toa hinh s¢. Muc dich hudng toi
khong phai nhim dé trimg phat hay ngan
chin ma dé cai héa. Cac vu 4n ma toa vi
thanh nién thu ly bao gém nhiing da tré hu
héng pham phép va nhiing dda tré ma bd
me ching hoic trudng hoc khong thé gido
duc dugc.

Tudi t6i da dé coi mot ké pham t0i 1a tré vi
thanh nién la trong khoang tir 16 dén 21 tuy
thudc vao pham vi quyén han va ¢ nhiing
khu vuc nhat dinh, cin ct vao hinh thtc
pham t¢i v6i mic do pham 16i. Vi th&, c6 co
luat cho phép (va trong mot s vu viéc uy
théc) xét xtt vdi mot tré vi thanh nién nhu 1a
mét ngudi trudng thanh néu pham t9i giét
ngudi hay nhiing t0i ddc biét nghiém trong
khac. Noi chung, trong hé théng xét XU tOi
pham vi thanh nién, bi can dugc xét x{t nhe
hon nhiéu so v6i ngudi trwdng thanh méc
dut vé mat hinh thic c6 it quyén vé mit t&
tung hon.

Xét xit toi pham tré vi thinh nién o Hoa Ky

Trong nhiing trudng hgp pham ti can phai
xét xtt, d0i hdi quan toa cn phai ra nhiing
quyét dinh khach quan theo tiéu chudn gan
giong ap dung d6i v6i xét x& hinh sw. Tré vi
thanh nién bi bt git s bi dua dén trung
tAm giam giit tré vi thanh nién, doc lap véi
nha giam ngudi trudng thanh va do co quan
d4c biét cta khu vuc hay chinh quyén quan
trong nom. Tré vi thanh nién khong co
quyén dugc béo lanh. Tinh trang tién xét xut
ctia c6 ta/cau ta phu thudc vao duy nhat
quyét dinh ctia quan toa rang viéc tai ngoai
c6 su gidm sat trude khi xét xit co thé ngan
chdn su bo trén hay bao dam cho cong déng
khdi nhiing nguy cd ma ké pham toi tudi vi
thanh nién c6 thé gay ra trong tuong lai hay
khong.

Bi can vi thanh nién khong bi budc toi theo
quy dinh cta luat, véi trudng hop lan dau
pham t6i. Tuy nhién, c6 ta/cau ta dugc phép
doi hoi c6 luat s dé ching minh s vo toi.
Tré vi thanh nién khong c6 quyén dugc xét
x bdi bdi tham doan, nhung c6 khoang 1/4
trong tong s cac bang da ban hanh dao luat
cho phép boi thim doan tham gia vao
nhétng vu xét xt tré vi thanh nién. B6i tham
doan hay quan toa phai tim nhitng chinh xac
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16i cta bi can 1a vi thanh nién. O da 6 cic
bang, viéc budc toi bj can 1a tré vi thanh nién
phai dugc tha khoi "trai cai tao" ctia tré vi
thanh nién hay trung tdm gido dudng néu
nhu vao thdi diém d6 ching chua dén 21
tudi.

Gan nhu sudt the ky 20, nhiing hd so vé toi
pham vi thanh nién dugc giu kin. Hién nay,

ching thudng c6 gia trj doi v6i canh sat,
cong to vién va quan toa & toa xét xtt ngudi
trudng thanh. Ngay nay, da c6 su thay d6i
rat 16n trong cac quy dinh trong viéc xét xu
tré vi thanh nién, cha yéu theo huéng doi xu
vOi cac toi pham vi thanh nién ngay cang
khat khe va giong nhu t0i pham da trudng
thanh.

Toan véan bang tiéng Anh: http://usinfo.state.gov/journals/itdhr/0701/ijde/jacobssdb.htm



Xét xut hinh sy tai Hoa Ky

VIEC TUAN THU LUAT PHAP O HOA KY: THU TUC TO TUNG
VA CAC NGUYEN TAC CONG BANG

Tom Tyler

O Hoa Ky, nguoi dan thuong coi cac nhan
vién canh sét va cac quan toa nht 1a hién than
ctia luat phép, nhiing ngudi nay duge ndm gitt
nhiing quyén luc 16n, ho st dung quyén luc
nay dé dam bao phap luat duge thuc thi. Ho
cing la nhiing ngudi c quyén ra nhimg quyét
dinh nhung hinh phat va ra c6 nhiing bién
phép d€ dam bao thuc thi nhitng hinh phat d6.

Tuy nhién trén thuc t€, diéu nay hoan toan
khac, bdi 1&: Thit nhat, di cho dai by phan dan
ching My la nhting nguoi ton trong phap luat
nén ho luon sdn sang tuan theo nhiing quyét
dinh ca toa 4n va canh sat, song ¢ day tuan
thu phéap luat khong mang tinh tu nguyén.
Nhiing nha chic trach Hoa Ky da phai rat kho

Bang cach nao, mot xa hoi co thé duy tri duoc trat tu thong qua cac thé’
ché'da dit ra? Phdi chang trat tu ndy chi duoc duy tri trén co so néi lo so
khi by trimg phat? Hodc gid do Ia anh huong tir quan diém cua s6' dong
nhiing nguoi khac vé cong Iy va cong bing mot cach tu phat? Trong
nhiing nghién ciu chuyén khao vé chu diém ndy, Tom Tyler, tién sy tim
1y hoc Dai hoc Tt OA;Ig]IQ’p New York va cac cong su da phat hign ra rang
nhung nguoi My noi riéng va dai bo phan dan ching noi chung, tudn
thu phdp ludt chu yéu dua trén su linh hoi cua ban than ho doi voi qua
trinh t0'tung Ia mot su cong bang va trung thuc va theo nhiing gid tr

khin € dam bao viéc tuan thu phap luat cta
xa hoi va diéu d6 ngay cang trd nén kho khan,
phitc tap hon. Nhitng nhan vién canh sat M§
cho biét, cang ngay cang kho khan dé c6 dugc
st ung ho ctia cong ching, trong khi d6 quan
toa ciing phai luon d6i mat voi vo s6 kho khan
bdi ngudi dan khong tuan thu cac quyét dinh
cta toa an. Néu hifu theo thuat ngit "anh
hudng clia phap luat dén doi song hang ngay"
ching han nhu viéc nop thué thu nhap hay
dimg xe khi dén dd, thi nhan thay rang ngudi
dan My ngay cang it quan tam t6i luat phap.
Ching ta khong nén qua phong dai van dé
tuén thu luat cta cta xa hoi, song viéc nhiing
nha lam luat phai hiéu Iy do nguoi dan tuan
thu luat phap van ludn phai dugc dit ra.

j



20

Vai tro cua nhin t6 dao diic trong viéc tudn
thu phap luét

Nhiéu nghién cttu da chi ra rdng, nhitng dong
co khién con ngudi ta hang ngay tuan thu luat
phép khong phai la s sg hai bj tritng phat vi coi
thuong hay bat chdp hay lam ngo trudc nhiing
quy dinh cta luat phap, diéu nay chi mang tinh
chat ngan chin. Vay dong co cot 16i cua viéc
tuan tht phép luat chinh 1a yéu t6 dao dtic trong
nhan céch mdi ca nhan. Hai yéu t6 then chét
trong van dé nay chinh la: tim 1y phép luat va
dao duc.

Tam Iy phap luat dugc hiéu nhu mot niém tin
rdng, nha nudc véi vai trd quan Iy ra cac quyét
dinh va dam bao cho cac quy dinh d6 dugc thuc
hién. Da s6 cc cong dan My cho rang viéc tuan
thu cac quyét dinh ctia canh sat va quan toa la
nghia vu bt budc. Vi du, ngudi dan My luon
nghi “t6t hon hét 1a tuan tha phép luat, cho du
n6 c6 sai”. Vi the ho ludn coi nhiing ngudi quan
Iy la ding dan, hop phéap. Tham chi ho khong
hé nghi tdi viéc ho sé b bat hay chiu hinh phat
khi lam ngo trudc nhiing quyét dinh cta nha
quan ly.

Paul Robinson va John Darley, trong cuén Cong
Iy, Trach nhiém va Hinh phat: Cach nhin nhin
cua cong dong va toi pham hinh sz da chi ra
ring mdi ngudi nhin nhan phép luat bing
nhitng cam gidc diéu d6 ding hay sai, diéu do
lién quan dén dao diic riéng cta titng cé nhan.
Giét nguoi la pham phép, moi ngudi déu coi d6
la mot viée trai dao duc, nén trong da s6 cac
truong hop, dao dac xa hoi luon phu hop voi

phap lut. Song diéu nay khong hoan toan
dtng, mot bo phan xa hoi My cho rang nhiing
hanh vi: say rugu, st dung ma tuy, sao chép
trai phép phan mém, tham chi vi pham cac
quy dinh vé d6 xe khong hé vi pham cac
nguyén tic dao didc mdc di nhing hanh vi
nay la trai phap luét.

Véao ndm 1990, trong mot nghién ciu vé van
dé tai sao nguoi ta lai tuan tha phap luat, tir
goc d6 cta mot nha quan Iy toi da truc tiép so
sénh sy dnh hudng clia nguy co bi xét x{t va
yéu t6 dao dic trong luat phap doi voi viec
tuan pht phép luat. Toi nhan thay réng ca tim
Iy phap luéat ciing nhu dao dtc con ngudi déu
anh hudng dén phap luat khong phu thuoc
vao cac quyét dinh cta toa an vé nguy co c6
thé bi bit va trimg phat d6i v6i nhiing hanh
dong pham phép. Yéu t& anh hudng manh
nhat la dao diic, yéu t6 manh thu hai la tinh
hop phap. Danh gia mic d6 rui ro ciing anh
hudng dén viée tuan tha, nhung day 1a yéu t6
yéu nhét trong 3 yéu t6. Vé mit nao do, dao
ditc xét xtt 1a yéu t& dnh huong 16n nhat va it
mao hiém nhat.

Vin dé ngin can viéc ddm bao thuc hién

Mot s6 nghién ciu khac cho rang viéc canh
béo hay st dung luat phap, ban than n6 an
chia nhiing rdi ro nhat dinh, ciing anh hudng
dén hanh vi phap 1y § mot chiing muc nao do.
Tuy nhién, theo mot s6 nghién citu cta ca
nhén t0i, tim quan trong ciia mic do anh
hudng d6 thudng 6 mitc d9 nhé. Vi dy, trong
viéc xem xét tai liéu vé stt dung ma tuy ¢ Hoa



Ky, Robert MacCoun trong mot bai bao vé ma
tuy va phép luat trong Ban tin T4m Iy hoc,
phat hién rdng c6 khodng 5% y kién khac nhau
trong viéc ngudi dan st dung ma tuy dugc
giai thich bdi nhing phan quyét dan su c6 kha
nang sé bi canh sat va toa &n bat giam va tritng
phat. Két luan nay 1a hinh thic tim hiéu va
nghién cttu viée tuan thi nhitng quy dinh cla
phép luat can phai c6 § mitc tot nhat, mot yéu
t6 nho tac dong dén hanh vi cua con ngudi.

Tinh thiét thuc clia nghién cttu nay 1a 0 chd
canh st va toa an rat kho khan trong viéc thuc
thi phap luat khi ho chi c6 thé trimg phat
trong quyén han cta minh. Ngoai pham vi cho
phép va /hodc khi thuc thi phap luat xuét hién
st mau thuan véi dao ditc xa hoi, cac chu thé
phap luat khong thé thuc thi t6t nhiém vu cda
minh. Diéu nay ding cho ca luat hinh sy va
luat dan su cta Hoa Ky, d6 14, két qua cta su
0 ging cta cac chi thé phap luat trong viéc
duy tri nhing quy dinh chung va giai quyét
nhiing bat dng trong cong ching.

Hau qua cta viéc thuc thi phép luat kém hiéu
qua da dugc minh hoa bdi viéc kiém tra anh
hudng cha su thiéu tin tudng va trung thuc
vOi canh sat va toa 4n trong mot s¢ it dan
ching. Viéc thuc thi phap luat kém hiéu qua
nay khong chi dan dén viéc vi pham phap luat
nhiéu hon trong mot s6 it dan chdng ma con
dan dén su thiéu thién chi ¢ mot s6 ngudi
trong viéc hop téc vdi canh sat d€ giai quyet
céc van dé toi pham. Nhiing vi du dién hinh
vé nhiing van dé ndy sinh ra khi luat phép
tach rdi khoi dao 1y, mot chuyén budn trong

lich st nude My, trong d6 c6 ca nd luc dé lam
cho viéc udng rugu khi lai xe 1a bat hgp phép
(cdm) va nhiing nd Iuc tiép theo nhim day
manh hiéu luc cda phap luat chong lai nan mai
dam va cd bac. M6i khi canh sat thi hanh luat
nhdm chong lai nhitng hanh vi ma mot s¢
ngudi dan khong cho la vi pham vé mit dao
dtc thi cong viéc clia canh sat trG nén kho
khéan hon.

Giai quyét véan dé nay nhu thé nao? Mot cach
gidi quyet kha thi a c6 thé ting mot cach dot
ngdt quy mo cta luc lugng canh sat va trao
cho ho nhiéu quyén Iuc hon d€ c6 thé xam
nhép vao doi song hang ngay ctia moi ngudi,
nhitng ngwoi vi pham phép luat c6 kha ning
bi bt git va bj trimg phat nhiéu hon. Va
ngugc lai diéu nay cling lam téng nguy co bi
bt va vi vay c6 thé lam giam nhiing hanh vi
pham toi.

Vi du nhu trong trén chién chong lai viéc uéng
rugu khi 14i xe, mot s6 viing cho phép canh sat
dung lén nhung con dudng vdi cac chudng
ngai vat nhim ding xe lai trong khi d6 mot s¢
viing khac lai cho phép canh sét ditng xe va
hoi b4t ky mot ngudi ndo di trén phd hodc
dang 14i xe va tham chi bt giam ho ma khong
can xét xa. Khong 1o rdng viéc ting quyén
cho céc nha chic trach nhu vy c6 hi¢u qua
d6i vdi cac hanh vi cu xtt clia cong ching
khong nhung c6 thé thdy ring do 1a nhing
chién lugc c6 thé ding dé lam cho nhiing su
can trd nay trd nén c6 hiéu qua hon.

C6 mot mot s6 kho khén lién quan dén nhing
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né luc dé ting cuong nhimg quy dinh hiéu
qua cla luat phap bang cach ddy manh su
ngdn nglta cta canh sat. Mot van dé 1a viéc
d4y manh quyén luc cta chinh phi 6 Mj méau
thuén voi viée tir xua tdi nay My luon nhén
manh véo tw do va quyén cd nhan, nhiing diéu
da dugc néi dén trong Tuyén ngon doc lap,
trong Hién phap va Tuyén ngon Nhan quyén.
Truyén thong dan chd nay luon di doi véi
thién chi chung ctia ngwoi My la luon tuan tha
phép luat va chinh pht, nhung sy tuan tha
phép luat nay khong phai la tu dong, nghi ngo
chinh phu va chong d6i luat phap van dugc
coi nhu sy xdm pham khong can thiét, 1a mot
yéu t6 lau doi trong phap luat va chinh tri My.
Bdi vay ting cudng quyén luc cha chinh pha
c6 thé c6 anh hudng lam gidm su tuan tha
phép luat va tinh hop phép cia phép luat.
Mot van dé khac 1a liéu c6 thuc t& khong khi
nghi rang nhiing chién lugc nhim thay d6i
nhitng xét xtt lidu linh c6 thé thay d6i cch cu
XU cta ngwoi dan. Nhu da noi thi nhing xét
xt lidu linh c6 anh hwdng doi v6i nhitng hanh
vi cu xtt 6.

Vai tro ctia tinh cong bing vé tha tuc dé
dat dugc su tuin thu

C6 cach nao dé tao ra va duy tri mot hé thong
phép luat thuc tién? Nhitng nghién cttu gan
day vé nhiing co sd ma dua trén d6 ngudi My
phan tng lai phap luat va nhiing quyét dinh
ctia cac nha chtic trach da chi ra mot cach rat
kha thi va quan trong. Bdi vi canh sat va toa
an la nhimg nha chitc trach vé nhiing quy dinh
xa hoi nén ho budc phai dua ra nhiing quyét

dinh vé nhiing két qua ma moi ngudi dan déu
xem nhu la khong phu hop va tham chi la
khong cong bang. Vi du nhu canh st néi véi
ngudi dan khong dugc lam nhing diéu ma ho
muon lam, va thi hanh nhing diéu d6 bing
viéc de doa, bét gilt va tham chi téng giam.
Quan tda thuong xuyén phai thi hanh luat
phap bang cach phat ngudi dan hodc tong
giam ho. Ngudi ta thudng cho rang nhiing két
qua khong mong doi nay sé chi dugc chap
nhan khi cac nha chirc trach bi chinh cac hinh
phat nay.

Nghién cttu vé nhiing phan ting cta nguoi
dan béng kinh nghiém ctia cd nhan véi canh
sat va toa an da dua ra su khac biét va mot
hinh anh cht quan vé viéc ngudi dan phan
ting lai vdi nhiing quyét dinh cta cac nha chic
trach nhu thé nao. Nhiing nghién ctu cho
thdy viéc ngudi dan dung cac chuan muc vé
dao diic dé dénh gid nhiing kinh nghiém cta
ca nhan ho. Dic biét, v6i kinh nghiém cta ban
than ho danh gia cac nha chiic trach qua tha
tuc cdc phép ly. Nghién cttu nay da chi ra mot
céch chdc chin ring nhiing nén tang co ban dé
moi ngudi chdp nhén hay phan déi nhing
quyét dinh ctia canh st hay toa 4n la sy danh
gid cta ho vé su cong bing trong nhing thi
tuc ctia céc nha chic tréch khi dua ra nhiing
quyét dinh.

Hay xem xét vi du nay, toi da phong vén
nhitng nguoi xuat hién trudc phién toa vé giao
théng ¢ Chicago, Illinois. Vao thdi gian do,
viéc béc bd vu an khi ngudi c6 toi da dén toa
1a chuyén binh thudng, bdi vi ngusi ta cho



réng viéc di dén toa an ciing la su triing phat
d6i v6i cac t0i nhd. Vi vay bi cdo khong phai
chiu phat ciing nhu khong c6 tién an. Chiing
toi da nghi rang nhu the thi moi ngudi rat vui
vé, tuy nhién t6i thay rdng moi ngudi rat tic
gian. Tai sao lai nhu vay? Bdi vi ho chua ting
trai qua va khong nghi rdng viéc b tri phién
toa nhu vay 1a cong bang. Ho mudn c6 mot
phién toa ma ¢ d6 ho co thé dua ra nhimng
ching cd va ¢ dugc nhimg quyét dinh hgp
phép xing dang vdi tién tau xe ho bd ra dé di
xem. Nhan dugc mot két qua wu dai khong
quan trong  bang viéc c6 nhitng phén xét hop
ly.

Trong cu6n "Tam 1y xa hoi vé viéc xét xtt theo
thu tuc", E.Allan Lind va t6i da phdng van
nhitng nguoi c6 lién quan ca vdi canh sat va
toa én. Chiing t6i da thay rang moi ngudi c6
phan ting manh mé lai vdi st danh gié cda ho
vé su cong minh ctia nhitng nha chic tréch.
Nhiing ngudi cam thay dugc doi xtt cong bang
rét sdn sang chap nhéan cac quyét dinh tham
chi néu nhitng quyét dinh nay 1a khong hé wu
dai ho va ho khong can biét liéu ho c6 s& bi bat
hodc bi tritng phat néu ho khong tuan tha
phap luat. Tai sao day lai la mot truong hop?
Nhiing thd tuc cong bang lam cho moi nguoi
sdn sang tuan theo. V@i nhiing 1y do nhu vay
thi moi ngudi sdn sang chip nhan nhing
quyét dinh nay mot cach vui vé. Su phat hién
nay la rat quan trong bdi vi n6 chi ra rang moi
ngudi tap trung vao nhiing van dé thudc vé
dao Iy hon la nhiing van dé &n thua khi ma ho
phan ting bang nhiing kinh nghiém ctia minh
v0i canh sat va toa an.

Nhing phét hién nay chi ra réng cdc nha chic
trach c6 thé danh dugc su ung ho cho cic
quyét dinh cta minh néu ho chii y vao chinh
nhing quyét dinh nay. Nam 1997 mét nghién
cttu do Paternoster va cac dong tac gia thuc
hién lién quan chit ché dén nhimg quyét dinh
va moi ngudi cam thdy trach nhiém cé nhan
cao hon va tuan tha hon nhing quy dinh khéc.
Cudc nghién cdu ndm 1997, moi ngudi cam
thay rang ho dugc d6i xit cong bang khi ho
phai lam viéc voi canh sat, ho cam thdy dé
dang tuan tha phap luat hon sau 6 thang kinh
nghiém cta ban than. Vi canh sét khong dugc
xudt hién trong su6t thoi gian sau, nén ngudi
dan phai chju trach nhiém tuén thu phap luat.
Viée duge doi xt cong bang lam cho ngudi
dan nhat trf v6i cac quy dinh cta xa hoi va tu
ban than ho cam két tuan tha phap luat.

Ngudi din quyét dinh yéu td nao trong
th tuc phin quyét cta toa an?

Nhéng cudc nghién cttu da chi ra rang cac
thanh vién ctia xa hoi 6 nhitng kiéu phic tap
vé su phan xét theo tha tuc, thuong c6 8 hodc
nhiéu hon nita nhiing van dé vé phap ly khi
quyét dinh xem ho nghi mot tht tuc phép ly
cong bang nhu thé ndo. Bon van dé thudng
dugc coi la quan trong nhat.

- Mot la ho danh gia co hoi tham gia va cho
y kién khi céc quyét dinh dugc dua ra.

- Hai 1a ho muén céc thd tuc phai cong
bang, khong thién vi va phai dua trén
nhimg tiéu chi thuc t& va thuc hién qua
nhitng yéu cau thong nhét cta cac quy

dinh.
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- Ba la ho muén dugc d6i xtt mot cach ton
trong va ho c6 quyén biét.

- Bon 1a ho muén cam thdy dugc céc nha
chtic trach xem xét nhitng nhu cau va moi
quan ngai ctia ho va phai trung thuc khi
doi thoai vdi ho.

Nhiing thao luan vé viéc liéu chdp nhan chi
dan cta nha chic trach vé nhiing méi quan
ngai cta ho trong nhitng quyét dinh la quan
trong hon hay la nhiing danh gid vé su cong
minh hogc wtu dai ctia céc quyét dinh ddy quan
trong hon.

M@éi quan hé gitta thu tuc phap 1y va long
tin d6i voi nha cim quyén

Moi nguoi thuong danh gia khac nhau nhtng
yéu t6 khac nhau duta vao ban chat cda van dé
ma ho tham gia vao. Vi du nhu co hdi dua ra
y kién la ddc biét quan trong khi cac nha chuc
trach ¢ gang gidi quyét mau thuan gitta mot
s0 nguoi. Mat khac, dan tdc, gidi tinh va dia
vi xa hoi ciing khong anh hudng tdi quan
diém ctia ho vé viéc céi gi tao ra su cong bing
vé thu tuc.

Diéu nay chi ra rang nhiing cong bang vé thu
tuc c6 thé 1a mot co ché dwgc danh gia ddc
biét, qua d6 co thé giai quyét duge nhing
tranh chdp xuyén bién giGi. Nhimg nghién

cttu da chi ra rdng moi ngudi ¢ cdc nén kinh t&
khac nhau, xa hoi khac nhau va hé tu tu&ng
khéc nhau thuong c6 nhiing quan diém khéc
nhau vé viéc dua ra cac két qua cong bang va
c6 quan diém khac nhau vé nhiing két qua nao
phit hgp vdi nhom nguoi ctia ho. Tuy nhién
nhitng ngudi cling mot nhom sé cé nhiéu diém
chung hon khi ho dwgc héi dé déng gop vao
thd tuc d€ ban hanh nhimng quyét dinh cong
minh. Vi thAim quyén d€ chdp nhan céc tha
tuc cong bing da dugc dua ra, no khuyén
khich moi ngudi nhat tri vé nhiing cai tao nén
st cong bang tha tuc.

Van dé tuong tu ciing xuét hién trong thu tuc
tim kiém trong tu phap khi ching toi kiém tra
viéc tuan tht phép luat hang ngay ctia ngudi
dan. Moi ngudi dudng nhu chi tuan thi phép
luat khi ho tin tudng vao s cong minh cta cac
th tuc do cac quan chitc va cac co quan phap
luat stt dung. Bdi vay bang cach dua ra nhiing
quyét dinh cong bing, cic quan chic xay
dung cach ting xtt phép luat trong d6 moi
ngudi cam thay trach nhiém ca nhén la phai
tuan thu phap luat. Xa hoi tu tri nhu vay phai
dua vao cam gidc cta moi ngudi vé trach
nhiém c nhan va nghia vu tuan tha phap luat
va thién chi ctia ho déi véi cac gié tri vé dao
di.

Toan véan bang tiéng Anh: http://usinfo.state.gov/journals/itdhr/0701/ijde/tyler.htm



Xét xu hinh sy tai Hoa Ky

SUCAN THIET CUA TU PHAP CONG DONG

Dennis Maloney

Dennis Maloney

Ban thtt hinh dung tinh huéng sau day: sau
mot ngay lam viéc, vao budi chiéu muodn, ban
kip 1én chuyén xe buyt cudi ciing. Xuéng xe 6
bén quen thutc, ban rao budc vé nha. Vita tdi
gan nha ban ching kién mot tinh huéng gay
can. Ban thdy mot 1 tré tim tum xung quanh
nguoi dan ba ndm dudi dat trude cdng nha va
khéc 16c ni non. Chay t6i noi, ban nhan thay
mot bong ngudi dan 6ng dang mat dan vao
man dém trén phd. Ban sé lam gi ldc d6?

Téi da héi cau nay hang ngan nguoi tai hang
chuc thanh ph6 ¢ M va nhan dugc cau tra 1o
nhtt nhau. Trudc hét, ban can phai chim lo
dén ngudi phu nit, xem ba ta con song hay
khong va xac dinh tinh chat cta vét thuong.
Sau d6 ban tran an bon tré vita trai qua con

Diéu gi sé xdy ra néu thay vao cach thiie da qua thi nghiém dé doi pho
vdi tgi pham hinh su Ia mot cach khdc cé higu qua hon va gan gii voi
dén chiing hon? Thay bang qud trinh t6 tung dai dang ding ma trong do
t01 pham co thé'bi két an hodc co thé khong, cong dong dan cu cing voi
va thong qua mot co quan ddc biét co thé lam khau trung gian giita toi
pham va nan nhén. Denis Maloney, giam doc cua T phdp cong dong,
mot 6 chiic thudc chinh quyén dia phuong co moi quan hé lam viéc chat
ché voi NGO's nhim c6 xuy cho su phong ngiia toi pham va hop tac
trong linh vic ndy sé gioi thiéu vé hé thong "t phap cong dong” dang
van hanh tai hat Deschutes, Oregon.

chan dong. Va cudi cung ban nhd hang xom
goi cap cttu va béo canh sat bao vay, bt giit
toi pham. Trinh tu trén ddy: chdm séc nan
nhan, huy dong cong déng xung quanh va sau
d6 1a truy bét toi pham da thanh quy tic d6i
pho v6i toi pham 6 M.

Nhiing thi€u sét trong hé thong hién
hanh

Néu qua that trong ldc nay bon toi pham van
hoanh hanh, tai sao hé thong tw phap hinh su
van trung thanh véi quy tic trai ngugc? 0 My,
chiing t6i cung cap céc dich vu phap 1y cho t0i
pham 14y tit nguén kinh phi ctia chinh phd,
can thiép vé mét tu van va y t€ ngay ca trong
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thoi gian bi tu, cac dich vu gido duc va hudng
nghiép. Noi chung céc nan nhén cta toi pham
da mét mdi trong viec d6i mit vdi chan
thuong tinh than bing cich riéng clia minh.
Bdi vay cong ching My di dén két luan 1a he
thong tu phap hinh sw My qué chu trong dén
t0i pham va thuc chét ching toi thanh nguoi
bao vé cho toi pham. Tham chi nhiéu nguoi
con thuyét phuc ching t6i bao vé cho toi
pham ma quén di nhing nhu cdu cta cong
déng va nan nhan. Nghich 1y nay khong thé
chdp nhan duge. Hé thong tu phap hinh su
My dua trén sy giam cam nhu phuong thic
dugc trong dung va trong nhiéu trudng hgp
nhu phuong thiic duy nhét dé giit hanh vi ctia
toi pham trong tm kiém soé4t ctia minh. Ngay
cang 10 rang la ching ta c6 thé nhan dang mot
cach sdu sat hon nhimg ddu hiéu riéng biét
trong hanh vi cta t6i pham néu cho phép nan
nhan tham gia vao suét quéa trinh t0 tung.
Piéu do sé gitip ching ta kiém soat bon toi
pham t6t hon.

Trudc hét hay d€ cho ching toi dugc kiém
ching 1a qua that c6 nhing dia diém tuyét d6i
an toan d€ giam gift toi pham nguy hiém trong
thoi gian tién xét xut va triing phat ching vi
nhitng hanh vi ng6 ngugc. Bon nay can phai
dugc giam gitt tai nhung nha tu kién cd trong
thoi gian dai. Nhung ching ta ciing cdn nhd
réng phén 16n cac vu pham toi 1a sy mat mat
vé tai san do tay cta bon toi pham khong c6
xu hudng bao luc gay ra. D6 la nhung t6i nhu
trom cép, phd phach, lam séc gid. Nhiing toi
pham nay chiém 90% tong s6 toi pham & M.
Dé6i v6i nhing trudng hgp nhu véy thi cb 1&

hgp ly hon va d5 t6n kém hon khi git bon t6i
pham du6i tim kiém soét truc ti€p cta cong
ddng va nan nhan.

Piéu nay c6 thé thuc hién duge néu cho phép
nan nhan tu xac dinh mitc d¢ boi thuong, cac
loai dich vu cong dong cd ¥ nghia, va bén canh
phuong phap liéu phép, sap xép cho nan nhan
d6i thoai mat d6i mit voi toi pham vé ton
thuong ma ho phai chiu do toi pham géy ra.

Qua that 1a néu hé théng tu phap hinh su lo
dugc dia diém giam gitr bon t6i pham nguy
hiém va nhing tén toi pham kinh t& kinh nién
thi ching toi c6 thé danh ra dugc khoan tién dé
cung c&p mot cach rong rai nhitng dich vu can
thiét nhét cho nan nhan. Ching toi ciing c6 thé
tai trg cho nhiing chién lugec ngin ngira toi
pham, cach thic t6i uu d€ ngin chin su toi
pham hoéa.

bén day ching ta tiép can vdi thanh to tha ba
trong hé thong tu phap hinh su: ngén ngira i
pham. Chiing t0i c6 hé thong thong tin day dua
nhét vé dia diém, thoi gian, cudng do, phuong
hudng clia hoat dong toi pham. Néu nhin vao
céc phuong tién dé ngan ngira t6i pham, ching
ta nhan thdy sy cai tién vugt bac. Khong nhu hé
thong cii hdu nhu khong chd y tdi nan nhan cta
t0i pham va do d6 hdu nhu khong chd y t6i viéc
ban luén vé phong ngira toi pham. Heé thong d6
quan ly dugc dong thai ctia bon t¢i pham dua
vao nhimg nguon tin rat ton kém. Cach ti€p can
nhu vy chi mot sém mot chiéu.



Tu phap cong dong

Tai hat Deschutes, Oregon va mot s6 dia
phuong khéc ctia Lién bang, mot nhom vién
chic tu phap ciing véi cac quan chic dan ctt
dia phuong, cic dai bi€u tir cd quan lap phép
va cac cong déan riéng biét tao thanh nhom lam
viéc dé ra soét lai nhung nhugdc diém cla hé
thong hién hanh, va quan trong hon la xay
dung mot hé thong tu phap hinh su t6t hon -
hé thong ma chung t6i goi la "tu phép cong
dong".

Trong khuon khé ctia tw phap cong ddng, nan
nhan dugc dé cao nhu "hanh khach" t6i cao
cta hé thong tu phap, toi pham dugc giit trong
vong kiém soat bing nhiing cach thic hiéu
qua, va phong ngita t6i pham dugc coi la
hudng hoat dong wu tién. Su tham gia cta
cong dan vao viéc chdm lo cac nhu cau cta
nan nhan, xac dinh céc hudng chu dao, diéu
dinh céc khoan bdi thudng, giam sat céc du an
dich vu cong dong chiém vi tri trung tam
trong cach lam cla tu phép cong déng. Céc
quan chiic tu phap lo ngai rang su thay déi do
c6 thé lam ndy sinh nhiing yéu ciu c6 tinh quy
trinh, thu tuc t6 tung,

Hat Deschutes timg budc cho thay la ho c6 ¥
dinh nghiém tdc trong cach nhin méi vé heé
thong tu phap. Tiép theo mot loat cudc gap do
Chénh én Toa luu dong Stephen Tiktin chd tri
nhdm nhan manh su can thiét ctia hé thong tu
phap dé cao cac dich vu cho nan nhan va
phong ngira toi pham, hat da dua ra mot ban
nghi quyét phuc dép lanh dao nhém. Nghi

quyét nhdn manh mot loat bién phap dua hé
thong hién hanh tién t6i m6 hinh tu phap cong
dong.

Sau day la mot s6 vi du vé nhing ¥ tudng
dugc thuc hién sau khi thong qua nghi quyét.

Gitdp do nan nhin t6t hon

Van phong chudng 1y hat Deschutes da co
cong trién khai mot cach déng khen nggi céc
dich vu cho nan nhan. Van phong cham lo dén
nhu ciu cta nan nhén tit ldc t6i pham dugc
bao cho dén lic khoan béi thudng cho nan
nhan dugc trd. Chuong trinh tru gidp nan
nhan bit ddu sau khi hé théng cap ciu y t&
"ma héa". Nhiing t6i pham nguy hiém dugc
mai hoa bing mau xanh da trdi, chuong trinh
bdo dam rdng nan nhan c6 sy gitp dd cta
nhiing nguoi tinh nguyén ngay trong vai phut
dau sau khi c6 tin bao. Nhiing t6i pham nho
hon dugc tra 10i trong vong vai tiéng, con
nhiung nan nhan gdp t6i pham vun vat dugc
tiép xtc sau d6 vai ngay. Nan nhan ciing nhan
dugc nhitng dich vu khac nhu tu vén tam ly,
cung cap chd ¢ tam thoi néu can thiét, thong
tin phép 1y va dugc gitip d3 vé nhitng mat mét
phai chiu. Thong diép gui t6i nan nhan that 1o
rang: "Ban 1a mot trong nhitng thanh vién cta
cong ddng chiing ta; ban gap tréc trd, va cong
viéc ctia chiing toi 1a lam moi diéu c6 thé lam
dugc & ban phuc héi mot cach t6t nhat.
Ching t6i s& 6 bén ban cho dén Idc ban thay
an toan.

Toa luu dong Deschutes da tao ra nhing diéu
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kién d€ nan nhan tham gia vao qua trinh t&
tung. Toa rat chii trong dén viéc gitip do dé
nan nhan va t6i pham diéu dinh v6i nhau.
Theo céch lam nay, nan nhan c6 thé gap mét
doi mdt voi toi pham va gidi bay nhing hau
qua ton that cta ho, trinh bay yéu cdu bi lai
nhiing mat mat vé tién bac, xac dinh céc yéu
cau cho chuong trinh trg gitip cong déng.
Khoéa hoc dugc cac tinh nguyén vién c6 trinh
do cao giup dd. Ban tu phap cong déng mdi
thanh lap da diéu phoi chuong trinh cho toa.
Nhiing két qua ban dau ctia cach lam nay rat
déang khich 1¢. Cac nan nhén t0 ra hai long vi
st diéu dinh, hoa giai nhiéu hon 1a so vdi quy
trinh t6 tung truyén thong. Va cac thoa thuan
t0 ra lau bén hon nhing lénh vé an treo. Téi
pham tra tién bdi thudng nhiéu hon, vao
khoang 90% so vdi trung binh 33% tit cac ban
an treo.

Ban Tu phép cong dong da thay d6i cac quan
diém tir chd chi trong tu vén cho toi pham
sang quan diém nhan manh dén tw van va ung
ho nan nhan. Heé thong c@i hoi: Vi tri phép ly
cta toi pham la gi? Co nhu cau gi? Can lam gi
dé thay d6i hanh vi cu x{t clia ching? He
thong m6i héi: Hoan canh ctia nan nhén la gi?
Ho bi ton that dén dau? Toi pham phai lam gi
dé bt ddp cho nan nhan?

Ban tiép tuc quan 1y va kiém soét hanh vi clia
t0i pham. Nhung noi ham chu chot cda viéc
kiém soat 1a budc toi pham phai c6 trach
nhiém phuc hdi cho nan nhan va tra boi thu
ong. Trach nhiém, chit khong phai trg gitip tu
vén la hudng wu tién trong viéc kiém soat toi
pham.

Quan ly cac toi pham kinh t€ mdt cach
hitu hiéu hon

Cong dong kinh doanh hat Deschutes lién két
v6i Ban Tu phép cong dong thanh lap nén
Phongtro  giip thuong nhin (Merchant
Accountability Board) . T6 chitc nay dugc phat
trién vi mot s6 1y do:

- Viéc gid mao khach hang d€ an cp 6 céc
ctta hang, trom cdp vét, gia mao thé tin
dung da gy ra nhiing ton that nghiém
trong trong linh vic buon ban 1é va trong
mot s6 truong hop de doa kha ning cta
mot s6 ngwoi lam &n nho.

- Van phong chudng 1y hat c6 thé khdi to
nhitng vu viéc nhu vay, nhung mdi lan
khoi to ton tir 600 - 900 do-la 1ay tit ngan
sach cta Ban d€ chi cho céc loai 1é phi
chudng Iy va nhiing chi phi nhan su khac.
Cai gia d6 cling giong nhu mot 1an bi mat
trom khoan tién 16n hay nho.

- Cac thuong gia mdc du dugc Chuong
trinh Diéu dinh Nan nhén véi Toi pham
ung ho, nhung khong phai trong truong
hop ndo ciing ¢ thoi gian tiép xdc dicu
dinh.

- Két qua 1a cdc thuong gia cting nhau lap
nén chuong trinh trong d6 mot nguoi co
thé lam dai dién cho tat ca trong cac vu
viéc va xéc dinh mic bdi thuong. Bang
cach nay vu viéc duge giai quyét ma
khong can dén su khdi to ton kém, cac
thuong gia 6 o héi cho nhing ké &n cip
d6 clta hang, nhiing tén trom vit thay anh
hwdng nghiém trong ctia hanh vi d6 d6i



v6i viéc kinh doanh gia dinh, va cac thu
ong gia nhan dugc tién bdi thudng nhanh
hon va nhiéu hon so véi khi thong qua céc
quy trinh t6 tung tai toa.

Xdy dung nhiing cdng dong bén viing
hon

Mot trong nhitng diém mdi trong tu phép
cong dong do Ban tu phép cong dong mang lai
1a céi nhin vé hoat dong cong déng nhu mot
nguén dé xay dung nhiing cong ddong bén
viing hon. Theo truyén thong, hoat dong cong
déng thudng dugc st dung nhu mot bién
phép cai tao t0i pham. Tai hat Deschutes, theo
quan niém vé tu phép cong dong, hoat dong
cong dong dugc coi la cch thie d€ phuc héi
s can bang cho nan nhan va cong dong.

Vi y nghia d6, Ban tu phap cong dong da lam
viéc hét minh véi cac t6 chiic cong dong tinh
nguyén khac nhim trién khai mot loat cac du
4n m6i mé nhu:

- Hop tac v6i Cau lac by Vong doi dia
phuong thanh lap trung tam gitip d6 tré
em bi nguoc dai;

- Hop stic véi t6 chitc chong doi nghéo dia
phuong dé huy dong tién bac cho nha t&
ban 70 chd;

- Gop phan xay dung cong vién & hat dé
twdng nhd mot nha su pham dia phwong;

- Phat trién mé&i quan hé véi to chic " Moi
truong cho con nguoi', noi t6i pham co
ché ¢ dudi su cai quan ctia t6 chiic nay.

Vi céch lam nay, cong dong da thu dugc

nhung loi ich v6 hinh do Ban mang lai, va ti
pham da bat ddu thiét lap dugc moi quan hé
v6i cong dong bing cach gidm thiéu ban ning
phé phéch trong ho. Cong déng dan cu da ing
nhiét thanh cach lam do.

Nhiing chién lugc phong ngtia t6i pham

Van dé nay co thé gay xdo dong nhét trong
nép nghi cta cac hat. Khi phan tich hé¢ thong
cai tao toi pham vi thanh nién cta bang, hat
Deschutes da nhan thay réng bang Oregon v6
tinh da khuyén khich cac hat st dung cac
ngudn trg cAp cta bang. Tai Oregon, céc hat
khong mat dong nao khi stt dung cac co sd ctia
bang, bdi vay cac hat c6 thé thoai mai Iwa chon
viéc don nhitng toi pham vi thanh nién c6 vén
dé nhung khong nguy hiém 1&m vao cac khu
cai tao ctia bang. Khong médy ngac nhién khi
dang va s& luén c6 stc ép md rong cac co sG
ctia bang ¢ giam gif t6i pham vi thanh nién
ctia cac hat. Cho dén ldc trén bé noi diéu d6
van c6 1gi cho chinh quyén hat thi n6 chi
khuyén khich su ph6 biéh cta céc nha giam va
ting sy ton kém, do do tic dong xdu dén
nhitng hoat dong quan trong khéc ctia nha
nudc nhu gido duc chfmg han.

Hat Deschutes va T6 chiic thanh nién bang
Oregon 0 géng thay d6i xu hudng nay. Hat
da dé nghi thanh lap co sG d¢ quan 1y nhiing
t0i pham vi thanh nién it nguy hiém ma trude
d6 c6 thé bi giam gitt & céc co s cta bang, Cac
chuong trinh dia phuong dugc trg cp tit cac
quy v6i thoa thuan 1a moi khoan tich liy déu
dugc téi déu tu vao céc chuong trinh chién
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lwgc phong toi pham. Va cac khoan tich lity do
c6 thé rat déng ké, 1en dén hang trdm ngan do-
la mot nam. Uy ban Tré em va Gia dinh do
mot s& cong dan lap nén quan Iy sd tién do.
Nhiing cong dan nay dua lai vién tudng cong
viéc chic chin cho chuong trinh va phan biét
10 rang gitta céc khoan chi phi va dau tw. Cach
lam mdi nay dugc co quan lap phap bang va
Thong doc bang John A. Kitzhaber ung ho.

Néu chuong trinh nay hoat dong t6t va dugc
nhan rong ra cac hat khac thi bang Oregon sé
1gi ca doi dudng. Cudi ciing, st lan truyén cua
nha tit c6 thé bj chan lai, va nguon do-la danh
cho cac hoat dong ton kém cta nha tu sé& dugc
d6 vao nhiing chuong trinh chién lugc phong
ngua toi pham.

Trén day chi 1a mot s6 vi du vé nhitng nd luc
dugc bo ra sau khi sang kién tu phap cong
dong dugc khoi xudng. Vi s6 lugng cong dan
va nan nhan ngay cang dong dao hon, sé c6

nguon nang lugng sang tao khong bao gid can
dé chuyén heé théng tu phép hinh sy thanh hé
thong tu phap cong dong.

Trudc hét, tu phép cong dong dép tng dugc
nhitng nhu cdu ciia nan nhén, dua ra cac giai
phép kiém soat cic toi pham khong c6 xu
hudng bao luc, chu trong t6i phong ngtia toi
pham nhu mot khia canh quan trong trong
hoat dong hang ngay cta hé thong tu phap
hinh su. Trung tdm trong triét ly nay la su
tham gia rong rai clia dan chiing vao moi khia
canh hoat dong ctia hé thong tu phap. Su tham
gia do sé ting cudng thai d¢ trach nhiém cua
cac chuyén gia tu phap chuyén nghiép. Véi y
nghia m6i ndy vé sd hitu va trach nhiém, dan
chiing sé mang dén nguon sinh luc va céc
nguon khéc ma phuong phap thué khoa
khong mang lai dugc. Vi triét Iy mdi va dugc
dan ching hudng tng, twong lai s& tuoi séng
hon va an toan hon d6i véi nhimg noi nao
theo dudi tw phap cong déng.

Toan véan bang tiéng Anh: http://usinfo.state.gov/journals/itdhr/0701/ijlde/maloney.htm
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Cho rdng cic cong dan hat Deschutes c6
quyén dugc hudng d¢ an toan tuyét doi;

Xét thdy rang, su ting cwdng mat d¢ toi pham
vi thanh nién va t6i pham nguoi 16n de doa su
an toan cta cong dan;

Nhan thic duge rang, chién luge ddu tranh
chéng toi pham doi hdi sy quan tim déng déu
tir viéc phong ngira toi pham, dén can thiép
kip thoi va su cai tao c6 hiéu qua;

Cho rang Tu phép cong déng bao ham quan
diém cho phép cong dong hoach dinh va thuc
hién moi chién lugc phong ngira va chdng toi
pham.

Boi vay, Hoi déng dan ctt hat Deschutes chap
thuén tu phdp cong déng nhu st ménh va
muc dich ctia céc hoat dong cdi tao toi pham &

hat. Ngoai ra, hat thanh lap nén Ban tu phap
cong ddng thay cho Ban cai tao ciia cong dong.

Quyét dinh rang Ban tu phap cong dong phai
hop tac lam viéc v6i moi cong dan dé dam bao
6 hiéu qua su phong ngiia, kiém soat va
chong toi pham.

Quyét dinh rang hat phai thanh lap Trung tim
tu phap cong ddng dé hé trg va dua ra cac
chwong trinh phuc héi nan nhan; dé kiém soat
t9i pham, cho ho c6 cac co h¢i trd thanh nhiing
cong dan co trach nhiém va c6 ich cho xa hoi;
dé cong déng co thé tiép can v6i mot dau moi
to chitc huy dong tap trung céc nd luc chong
toi pham.

Hoi dong dan ctt hat Deschutes thong qua
ngay 25/09/ 1996.

Toan véan bang tiéng Anh: http://usinfo.state.gov/journals/itdhr/0701/ijlde/maloneysdb.htm
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NHUNG CHANG TRAISCOTTSBORO VA CAC QUYEN CO BAN

David Pitts

Né&m nay Ia ndm ky niém lén thit 70 mot phién toa da thu hit su quan tim cua dat nudc trong gan
hai thip ky. Truong hop nhiing chang trai Scottsboro o bang Alabama da tro thanh nguyén nhan,
mot tién dé cho phong trao vé quyén cong dan va dan dén hai thay doi Ion trong nhiing quy dinh
cua toa an toi cao Hoa Ky va ting cuong nhing quyén co ban cho moi cong dan Hoa Kp. Truong
hop ndy ciing I3 mot Ioi canh tinh rang nhiing quyén co ban dupc ghi nhan trong hién phdp trén
thuc té 14t hiém khi duoc thue hign ngay Iip tic ma thuong chi duoc thuc hién tir sau khi da rit ra

nhiing bai hoc thoi gian trong hoat dong xét xu.

Cdu chuyén sau ddy cua David Pitts da dé cdp tdi tdm quan trong cua nhiing quy dinh cua toa an
161 cao. Ong da dén Scottboro dé tro chuyén voi ngai thi truong cua thanh phd'va tim hiéu nhiing
thay doi cua thanh phd'ndy ké'tir phién toa ddu tién vao nam 1931,

Thang 3 ndm 1931, chin chang trai da den tudi
tir 13 dén 21 di trén mot chiéc xe mui trdn chd
hang qua vung ngoai 6 Alabama da bi tong
giam va xét xtt - sau khi bj bugc t6i da cudng
hiép hai phu nit da tring 1a Ruby Bates va
Victoria Price di cing chuyén xe do. Noi xay
ra 1a Scottsboro, mot thi trdn nhd duogc biét
dén nhu 14 tén ctia mot trong nhitng vu dn vé
quyén cong dan néi tiéng nhat trong lich st
nudc My - mot cdu chuyén vé su phan biét
chiing toc, st dap khuon va su cdm ky vé tinh
duc- nhing thi 13 trong tdm ctia Mién Nam
dang bi c6 lap hoan toan lic bdy gio. Tam
trong s0 chin chang trai d6 da bi két an mot
céch voi vang va bi tit hinh. Roy Wright, 13
tu6i, da thoat khdi hinh phat nay vao pht
cudi cung,

Tru s6 clia toa 4n noi dién ra phién toa dau
tién van ndm ¢ trung tam thanh phd, nhung
mot ngudi dan ¢ d6 da cho khach du lich biét
rdng nhiing phién toa sau nay da duogc rdi t6i
mot noi khac ¢ Alabama. Hau hét nhiing
ngudi dugc hoi chi con nhd 16 mo vé nhing gi
dién ra ¢ noi nay bay thap ky vé trude. Mot cu
gia cho biét: "Khi phién toa dién ra t6i con la
mot cau bé. Toi chi nhd 16 md rang bd me toi
c6 nhdc dén chuyén d6. Chi sau d6 t6i mdi
nh4n ra rang mot su viéc quan trong da xdy ra
ngay trong thi trdn. Nhung mai dén khi quyén
cong dan trd thanh mot quyén vo cing quan
trong thi t6i mdi nhén ra diéu nay".



Tam quan trong cua vy an

Cau chuyén vé nhitng chang trai Scottsboro
khong chi quan trong trong lich st quyén cong
dan ma con rdt quan trong doi véi qua trinh
phét trién trong cic quy dinh cta hién phép
bdi vi chinh vu 4n nay da dan dén su séng to
vé su dam bao ctia diéu khoan bé sung thi 14
vé "su bao hg cong béng cta luat phép" va "su
phét trién ctia phép lut'. Vu an nay ciing md
rong quy mo viéc dam béo cta diéu khoan b6
sung thit 6 vé quyén ctia bi céo "c6 su gitip dd
ctia luat su". Noi mot céch cu thé vu an nay
vao phit chét ciing dam bao duge mot diéu
rdng moi ngudi My trong céc phién toa hinh
su déu cd luét su bao chita, cho dut J cac bang
hay lién bang, va dat dugc yéu cau 1a trong boi
tham doan khong c6 su phan biét vé chiing toc
hay dén toc.

Diéu khoan b6 sung thi 6 trong hién phép My
bao gom nhiing quyén khéc nhau nhdm dam
bao cho cac bj cdo dugc xét xtt cong bang.
Quyén nay dugc thuc hién thong qua luat su
dai dién. Nhung trong su6t thoi ky ctia nén
cong hoa, quyén bao chita chi dugc ap dung
d6i v6i nhitng ngudi ¢6 thé tra phi cho phién
tda va t9i cta ho phai nim trong nhiing vu
pham toi trong quyén han xét xtt cta lién
bang. Diéu nay da thay doi d6i voi nhimng
chang trai Scottsboro, nhiing ngudi da bi budc
toi hi€p dam, day khong phai luat cta lién
bang va ho ciing rat ngheéo, ho khong thé thué
luat su dé bao chita cho minh. Cu6i cung thi
ho ciing c6 hai luat su nhung hai luat su thi
hoan toan khong di. Mot ngudi la dai dién

Tru s4 toa an Scottsboro ngay nay

cho hang bat dong san Tennessee, ong ta luon
luén uéng rugu trong sudt qua trinh dién ra
phién toa. Nguoi kia la luat su cta dia phuong
va chua tiing tham gia mot vu an nao trong
hang chuc nam.

Méc quyét dinh dau tién cta Toa an T6i
cao.

Trong vu én Scottsboro, moc quyét dinh dau
tién dugc goi la Powell v. Alabama (1932) sau
khi mot trong chin bi cao dugc Toa an T6i cao

T
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Hoa Ky tuyén bé rang nhing bi céo ngheo bi
tuyén én t& hinh phéi c6 lut st bién hg. Toa
é4n dua ra nhitng quyét dinh cda minh dua
trén diéu khoan vé t¢ tung trong Diéu khoan
stta d6i thi 14 trong Hién phap Hoa Ky. D& c6
thé thay d6i dugc an tit hinh, da s6 toa an da
nhén thay rang cac chang trai Scottsboro thiéu
luat su bién ho cho minh. Toa an da quyét
dinh rdng bao chita la nén tang cho qua trinh
t0 tung trong vu dn nghiém trong nay, cho du
1 § toa an bang hay toa an lién bang,

Donald Lively viét trong cu6n sach mang tén
"Nhitng méc quyét dinh cua toa dn toi cao'
ring "Dé thay doi viéc két an nay, toa t6i cao
quyét dinh rang su phtc tap cta phién toa
hinh st can dén mot luat su dai dién". Cho du
trong moc quyét dinh Powell v. Alabama chi
c6 quyét dinh rat han ché, n6 chi ap dung cho
céc truong hop tit hinh, nhung cac chuyén gia
vé hién phap cho rdng n6 c6 anh hudng manh
toi luat phap Hoa Ky vi day la lan dau tién
quyén dugc bao chita duge dua ra trong
nhitng phién tda cta bang ciing nhu cta lién
bang.

Thém vao do, theo nhu tir dién lut hién phap
Hoa Ky giai thich "n c6 lién quan cht ché véi
diéu bo sung thit 6 ctia Hién phap diéu khoan
vé luat su bao chita va theo quy dinh cta diéu
b6 sung thit 14 n6 phai dugc thuc hién ¢ cac
vu an nghiém trong ¢ cap bang'

Tam quan trong cia quyét dinh nay ciing
duoc Maureen Harrison va Steve Gibert nhan
manh trong cuén sach cta minh véi nhan dé
"Nhiing quyét dinh quan trong ctia Toa an Téi

cao Hoa Ky". Ho viét "hién phap va luat cta
mdi bang va quéc gia c6 anh hudng manh déi
voi sy bao vé lau dai va theo ding thd tuc
dugc dua ra d€ dam bao cho su cong bing cha
cac phién toa trong d6 moi bi can déu cong
bang trudc phap luat".

Méc quyét dinh thii hai caa Toa an
T6i cao

Tuy nhién bang Alabama da khong chiu bo
cudc va ti€p tuc xét xut vu an Scottsboro cho
dur cac bac si giam dinh cho hai nguoi phu nit
da keét luan ring ho khong bi ham hiép va
thdm chi c6 Ruby Bates da rat lai nhung 10
khai ctia minh mot thang trudc khi phién toa
mdi bat dau. Hai bi cao Heywood Patterson va
Clarence Norris van bi két 4n t& hinh. Méc
quyét dinh thtt hai cda Toa én T6i cao Hoa Ky
1a Norris v. Alabama (1935) mot lan nita chong
lai 4n t& hinh vi thoi gian nay bang Alabama
van cdm nhing ngudi My goc Phi tham gia
vao boi tham doan. Quyét dinh nay da chi ra
"su loai trit hoan toan" nhung nguoi da den ra
khéi bbi tham doan va ciing nhu mot s6 ngudi
khezmg dinh réng viéc nguoi da den khong
dugc doi xtt cong bang chinh 1a "co s6 cho toi
ac".

Nhan xét tim quan trong ctia quy dinh Norris,
cudn séch Nhing hudng din cua Oxford doi
vdi nhiing quyét dinh cua Toa an T67 cao cho
rdng su loai bd c6 hé thong d6i vdi nhiing
ngudi My goc Phi trong céc boi thAm doan
quan trong va boi thim doan & céc phién toa
da pha dinh su cong bing truc phép luat ciia
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B6n trong chin chang trai Scottsboro va Samuel
Leibowits, mét trong céac luat su tai phién toa. Tu trai
sang: Willie Robertson, Eugene Williams,Leibowitz,
Roy Wright va Olen Montgomery

nhiing bi cao ngudi My géc Phi dugc dam bao
trong Diéu khoan stta d6i thit 14. James Good-
man da viét trong cubn sach "Nhdng chang
trai Scottsboro" ca minh rdng thuc & thi ho
da bi boi thim doan "cong minh" tir chdi mot
phién toa cong bang. Theo y kiéh ctia cong
chiing thi Toa dn T6i cao da dong y vdi y kién
cho rdng nhing ngudi da den da bi loai bo
mot cach c6 hé thong va doc doan ra khoi
danh séch béi thim doan ctia bang Alabama
va n6 di ngugc vi nhitng bao dam trong Diéu
bo sung thi 14.

Bat chap hai quyét dinh cua Toa én T6i cao
Hoa Ky phan doi viéc ti€p tuc truy t6 vu an
nay bang Alabama vén tiép tuc kién tri md
thém hai phién toa nita. Va cu6i cting thi ndm
trong s6 chin chang trai nay da bi két an va bi
ti nhiéu ndm. Nguoi cudi cing dugc ra tit vao
nam 1950. Bén ngudi con lai ciing dugc tra tu
do. Méc du Toa an T6i cao Hoa Ky khong ctiu

ndm trong s cac chang trai Scottsboro thoat
khdi tli t0i, nhung co quan nay dam bdo ring
ho khong phai chiu én tit hinh. Cén cit theo
hién phép, tim quan trong ctia vu an 1a & chd
Toa 4n T6i cao Hoa Ky da tan tuy theo dudi
quyén dugc ¢ ludt su bao chira, it nhat la
trong cac vy an tu hinh. Co quan nay ciing luu
¥ ring viéc loai trir cong dan ra khéi boi tham
doan vi Iy do ching toc sé khong dugc chap
nhan. Mdc quyét dinh Norris v. Alabama cu6i
ciing dugc ra ndm 1935~ chi khong phai ngay
thoi d6 - da dan dén viéc bai bd mo hinh tat ca
thanh vién cda bdi thim doan la ngudi da
tring tai khdp mién nam.

Cac quyét dinh ctia toa an sau d6

Lién quan dén méc quyét dinh Powell v.
Alabama, céc quyét dinh cu6i ciing cta Toa an
T6i cao da cliing 6 quyén bao dam c6 luat su
bao chita. Trong cuén Johnson v. Zerbst (1936),
Toa an Téi cao Hoa Ky da tuyén b6 réng tat ca
cac bi don phai d6i mit véi nhiing 10i budc
trong ti tai toa an lién bang déu dugc toa chi
dinh luat su bao chua. Trudc do (tir ndm 1790),
chi nhitng ngudi bi két an t& hinh tai mot toa
an lién bang mdi dugc toa chi dinh ludt su bao
chita. Trong nhitng ndm 40 cta thé ky 20, Toa
an da md rong quyén nay cho cac bi can pham
trong t0i G cdp bang bi bugc nhiing toi it
nghiém trong hon § toa &n cap bang so véi céc
chang trai Scottsboro. Nhiéu toa an t6i cao cdp
bang ciing yéu cau chi dinh lut su, ddc biét
cho cac vu trong an hinh su.

Tuy nhién, dén cudi ndm 1963, van con bay
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bang khong yéu cau chi dinh luat su cho bi cdo
trong cac vu trong 4n ¢ cap bang. Toa an t6i
cao Hoa Ky da yéu cau toan by quéc gia tuan
thi theo quyét dinh dua ra trong méc quyét
dinh Gideon v. Wainwright (1963), theo d6 ap
dung Diéu luat b6 sung thi 6 vé quyén dugc
c6 luat su bao chita § tt ca cac bang, ciing nhu
trong cac vu trong 4n cta toa én lién bang.
"Quyén tham khao ¥ kién luat su ctia bi céo c6
thé khong phai la chinh yéu va quan trong cho
phién xét xit cong bang ¢ mot s6 nudc khac",
tham phén Hugo Black néi, "nhung lai 1a quan
trong doi voi chung toi"

Quyét dinh nay la cuc diém cta mot trong
nhiing vu dn gy 4n tugng nhét trong luat
hi¢n phap Hoa Ky, va dugc ghi chép day da
trong cudn sach 7iéng kéu cua Gideon nim
1964. Lee Epstein va Thomas Walker da phat
biéu trong cuén sich ndi tiéng cta hai ong la
" Ludt hién phap vi dat nuoc Hoa Ky dang thay
dor' ring "Gideon la mot quyét dinh vo cling
quan trong". N6 da mang dén "su dai dién hgp
phap cho nhung bi céo trude day chua ting co

luat su bién hd cho minh".

Nhiing quyét dinh sau d6 cta Toa an T6i cao
dugc dua ra vao cudi nhung ndm 60 va ddc
biét vao dau nhiing ndm 70 da md rong quyén
duoc co luat su bién ho vao ndm 1963. Vao
ndm 1972 toa an da tuyén b6 rdng quyén cb
luat s khong chi &p dung cho cac bi céo 6 cac
bang va lién bang pham t¢i nghiém trong ma
con ap dung trong tat ca cac phién tda ma cac
bi céo c6 thé b ti giam. Hoa Ky da trai qua
mot chang duong dai ké tir vu 4n 9 chang trai
My goc Phi tré tudi, hodng hét trong phong xit
an ban thiu va néng biic vao miia xuin nim
1931 trong mot phién toa lién quan dén tinh
mang ctia ho.

Tuy nhién trong vu én ctia nhitng chang trai
Scottsboro véi su can thiép cta Toa toi cao
Hoa Ky da khdi dau cho mot loat nhiing quyét
dinh quan trong nhdm thic dé?y nhing quyén
co ban cho moi ngusi Mj va dam bdo ring
van dé phan biét chiing toc d4c biét nay sé trd
thanh mot ddu an khong chi trong lich skt

Toan van béng tiéng Anh: http://usinfo.state.gov/journals/itdhr/0701/ijde/pitts.htm



Vao ngay 31/3/1931, chin chang trai nguoi
M§ gdc Phi da bi truy t6 & Scottsboro, bang
Alabama vi t6i ham hiép hai c6 gai da tréng
trén mot chiéc xe chd hang. Cac bac sT khdm
nghiém d két luan rang khong hé c6 viéc ham
hiép. Tuy nhién 8 chang trai van bi toa an
bang két an tit hinh. Toa 4n t6i cao Hoa Ky
trong hai quyét dinh Powell v. Alabama (1932)
va Norris v. Alabama (1935) da dua ra quyét
dinh trai nguogc lai v6i nhung 101 budc toi va
an t hinh trén. Tha nhat d6 1a vi cac bi cdo
nay khong c6 luat su bao chua va thit hai la
nhung ngudi da den khong dugc phép tham
gia vao bdi tham doan.

Tuy nhién viéc tiép tuc truy t& va an nay 0
Alabama con kéo dai dén gilta ndm 1935 va
1937. BOn trong s6 céc bi cdo lai bi két toi va bi
két an tu giam. Nhing 16i budc t0i chong lai 5
ngudi con lai bi bai bo. Andy Wright 1a ngudi
cudi ciing dugc tra tu do vao ndm 1950, sau 19
ndm, hai thang va 15 ngay trong tu. Nguoi
dugc coi 1a nguoi ding dau nhom, Heywood
Patterson tron khoi nha ti vao nim 1948, di
t6i bang Michigan ¢ phia Trung Ty noi ma
khong c6 su phan biét d6i xtt nao trong luat
phap. Théng d6c bang Michigan da tit choi
din d6 anh ta tr6 lai Alabama. Cuén sach
Nhiing chang trai Scottsboro ctia Peterson

Thuc té'cua vu dn va thi trin Scottsboro ngdy nay

dugc xuat ban khi anh dang trong thoi gian
lanh nan. Anh chét vi bénh ung thu vao ndm
1952 khi mdi 39 tudi.

Ozzie Powell va Clarence Norris, hai nguoi co
tén trong hai méc quyét dinh cta Toa én T6i
cao Hoa Ky déu dugc trd tu do vao ndm 1946.
Ba muoi ndm sau, Norris da chdp nhéan 161 xin
16i v6 diéu kién cta Thong doc bang Alabama
thoi do 1a George C. Wallace. Wallace trude do
da wu tién cho nhiing luat vé phan biét déi x,
nhung méai dén nhimg ndm 1979 thi nhing
luat nay méi dugc ban hanh & bang Alabama
va thong doc bang van tiép tuc stia d6i bo
sung thém. Nam 1979, Norris xuat ban cuén
séch n6i vé nhiing thtt thach clla minh nhan dé
"Nguoi cudi cung trong nhing chang trai
Scottsboro'. Anh chét ndm 1989, anh 1a ngudi
cudi cung trong s6 cac chang trai Scottsboro.

Nhiing chang trai Scottsboro dugc dong dao
nhung nhom ngudi khac nhau trong xa hoi
ing h¢ trong nhing ndm 30 trong d6 c6 ca
Dang Cong san M§ va Hoi qudc gia vi su phat
trién ctia nhitng nguoi da mau, mot t6 chic vé
quyén cong dan lau doi nhét tai My. Nhung
that sut thi céc bi can nay dugc tra ta do 1a nho
Uy ban bién ho Scottsboro, mot nhom ngudi
hoat dong dudi st bdo ho cta Nhitng ngudi

T
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M§ véi moi mau da. Nhing cudc biéu tinh
duge t6 chic d€ ung ho nhimg chang trai
Scottsboro dugc nhiing nha viét st xem nhu
mot tién dé quan trong cho phong tréo vé
quyén dan su cila Hoa Ky bt dau vao nhiing
nam 50. Nhitng quyét dinh ctia Toa én T6i cao
Hoa Ky dugc dua ra la két qua ctia vu an dugc
coi [a méc quyét dinh gép phan quan trong
trong viéc md rong nhiing quyén co ban cho
nhung ngudi My gdc Phi va thuc té 1a cho moi
nguoi My.

Dén thi trdn Scottsboro hom nay - 7 thap ky
sau - ching c6 d&u vét nao vé su truy 6 ciing
nhéc dwong nhu Ia bat kha xam pham trong
nhiing ndm 1930. Ngai thi trudng thanh ph¢
Ron Balley mu6n khach thdm quan hiéu ring
thi tran Scottsboro - mot cong dong chi c6
1.500 nguoi - ngay nay rat khac biét so véi nd
ngay trudc. Ong néi "Thi trdn clia ching t6i
bay gio la mot thi trdn hoi nhap hoan toan,
hau hét ngudi dan trong thi tran déu sinh ra
sau khi phién toa dau tién xay ra". Ong ciing
néi thém rang "Céc ban nén danh gia su kién
ctia ndm 1931 trong ngit canh ctia nhiing tap

tuc thoi do. Trong ndm 1931 vén c6 nhiing
ngudi séng trong thi trdn con nhd cudc ndi
chién. Vé mét kinh t& bang Alabama héi phuc
rat cham sau chién tranh so v6i nhing thanh
ph6 va thi tran khac ¢ Mién Nam. Ong Balley
cho rang: "Viéc nhd lai nhiing gi xay ra ¢ thi
trdn vao ndm 1931 la rat quan trong, nhung
thoi d6 thi viéc nay co thé xay ra & rat nhiéu
noi khéc. Thi trén Scottsboro d thay doi tir do
va nhiéu noi khac ¢ Mién Nam ciing da thay
d0i. Thi trén Scottsboro ngay nay da phat trién
nhiéu vé phan biét ching toc. Chung t6i ngay
cang c6 nhiéu nhiing cdp tinh nhan hay nhiing
cdp vo chdng hai mau da & khdp noi cia bang
Alabama. Va ngay nay thi tran cta ching toi
khong chi c6 ngudi da trang va ngudi da den
ma la mot thi tran da sic toc. Ching toi ngay
cang c6 thém nhiéu ngudi goc & va ngudi goc
Tay Ban Nha. Moi quan hé vé ching toc trong
thi tran Scottsboro gis day ciing giong nhu ¢
nhiing noi khac cta nuéc My. Moi thit & day
khong phai la hoan hao nhung ching t6i da c6
nhitng budc phét trién.

Toan van béng tiéng Anh: http://usinfo.state.gov/journals/itdhr/0701/ijde/pittssdb.htm
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CQ'S Desk Reference on American Criminal Justice: Over
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Enforcement to Corrections. University of Chicago
Press,April 2000.

Features answers to over 500 frequently asked questions
about the U.S. legal system. Reference materials include
significant laws and court decisions, and a glossary of
common legal terms.

Boyer, Peter J.
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the Modern Law of Employment Dissent," New Yorker,
January 17, 2000, pp.42-53.

Makes the case that not all DNA laboratories and technci-
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played by human advocates in the criminal justice process,
even with the presence of scientific data.
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Major Supreme Court Cases. Chicago: Fitzroy Dearborn,
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An up-to-date dictionary of terms used in the criminal
justice field and an annotated alphabetic compilation of
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justice make up this volume, which includes a subject index
of cases.
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"States Revisit the Death Penalty," State Government
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Legislators have proposed suspending or abolishing the
death penalty in more than 20 states. Cowan details
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over whether it is administered evenly.
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"DNA Testing and Capital Punishment: Technology from
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state and federal death penalties, and legislative back-
ground.
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Discusses Montgomery County, Pennsylvania's, implemen-
tation of the "Balanced and Restorative Justice" (BAR J)
educational model for youth at-risk. This model replaces
more traditional punishment or treatment methods with
emphasis on a balanced triangle of goals: community safe-
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Edwards, Todd

"Sentencing Reform in Southern States: A Review of Truth
-in-Sentencing and Three-Strike Measures,"  Spectrum:
The Journal of State Government, September 22, 1999,
vol. 72,n04, p. 8.

Discusses and provides statistical data on the effects of
sentencing reform implemented by U.S. states within the
Southern Legislative Conference.
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Press, 2000.
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aries of juvenile court, and the developmental and psycho-
logical aspects of the current policy.
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civil rights, due process and the judicial system.
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Crime & Punishment in American History. New York: Basic
Books, 1993.

Written by an eminent Stanford University Law School
professor, this panoramic history of the American criminal
justice system looks at crime and punishment in America,
from the Salem witchcraft trials in the 17th century to the
trials of four Los Angeles police officers in the Rodney King
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Capital Punishment. New York: Facts on File, 2000.

An encyclopedic collection of information on capital
punishment, covering many of the debates from several
perspectives.
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1983.

One of the most significant criminal justice encyclopedias
today, this volume contains articles with accompanying
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theories, principles and research related to criminal
behavior and criminal justice legal issues.

Kurki, Leena

"Restorative and Community Justice in the United States"
Crime & Justice, vol. 27, Spring 2000, pp. 235-304.

Distinguishes between "restorative justice," which
promotes healing and the rebuilding of relations among
victims, offenders and their communities; and "community
justice," which views crime as a social problem requiring
the involvement of criminal justice agencies. Provides
background for each movement and evaluates the success
of respective projects.

Leighton, Paul

Criminal Justice Ethics. Upper Saddle River, NJ: Prentice
Hall, 2001.

A collection of essays that examines how personal and
moral beliefs influence the relationship between criminal
justice and social justice. Included topics are "what should
be a crime?" lawyers' ethics, treatment of inmates, the
death penalty and the moral foundations of criminal guilt.

Lewis, Anthony
Gideon's Trumpet. New York: Vintage Books, 1989.

A history of the 1963 landmark U.S. Supreme Court case
(Gideon v. Wainwright) follows James Earl Gideon's fight
for the right to legal counsel in criminal proceedings.
Includes notes, table of cases leading up to the final verdict
and an index.

Manfredi, Christopher P.

The Supreme Court and Juvenile Justice. University Press
of Kansas, 1998.

Account of the U.S. Supreme Court's role in shaping the
history of American juvenile courts.

Palmer, Louis J., Jr.

Encyclopedia of Capital Punishment in the United States.
Jefferson, NC: McFarland, 2001.

Comprehensive source of information on the legal, social
and political history, and the present status of capital
punishment in the U.S.

Paternoster, Raymond, Robert Brame, Ronet Bachman
and Lawrence W. Sherman

"Do Fair Procedures Matter?" Law and Society Review,
vol. 31, 1997, pp.163-204.

Results from the Milwaukee, Wisconsin, Domestic Violence
Experiment show that when police acted in a procedurally
fair manner in the arrest of assault suspects, the rate of
subsequent domestic violence was significantly lower than
when they did not.



Ryan, George and Frank Keating

"Is the Death Penalty Fair?" State Government News, vol.
44, no. 5, May 2001, pp. 10-11.

The governor of lllinois (Ryan) tells how wrongful convic-
tions made him reassess the death penalty, while the gov-
ernor of Oklahoma (Keating) maintains it can be fairly
administered.

Schmalleger, Frank

Criminal Justice: A Brief Introduction. 4th ed. Saddle River,
NJ: Prentice Hall, 2000.

Criminal Justice Today: An Introductory Text for the 21st
Century. 6th ed. Saddle River, NJ: Prentice Hall, 2000.

Schmalleger's two textbooks above, look at the U.S.
criminal justice system, and present overviews and  anal-
yses of crime, criminal law, policing, adjudication and cor-
rections, as well as focus on juvenile justice, drugs and the
future of criminal justice in the United States.

Sherwin, Richard K.

When Law Goes Pop: The Vanishing Line between Law
and Popular Culture. University of Chicago Press, 2000.

A legal theorist's and former prosecutor's appraisal of the
impact of popular culture on the criminal justice system in
the United States.

Sudo, Phil

"Five 'little’ people who changed U.S. history; Supreme
Court cases: Dred Scott v. Sandford, 1857; Brown v. Board
of Education, 1954; Gideon v. Wainwright, 1963; Miranda
v. Arizona, 1966; Roe v. Wade, 1973," Scholastic Update,
vol. 122, no. 10, January 26, 1990, p. 8.

Profiles five U.S. Supreme Court cases in which ordinary
people profoundly influenced the course of justice in the
United States.

Tyler, Tom R.

"Social Justice: Outcome and Procedure," International
Journal of Psychology, vol. 35, 2000, pp. 117-125.

Recent psychological research on social justice seems to
indicate that people are more willing to accept procedural
justice judgments when they feel that those judgments are
made through decision-making procedures they view as
fair. "Fairness" is evaluated by such criteria as neutrality
and trustworthiness of authorities, and the degree to which
authorities treat subjects with dignity and respect during the
process.

Tyler, TomR,, et al

Social Justice in a Diverse Society. Boulder, CO:
Westview, 1997.

Analysis of the existence of cross-cultural conceptions of
justice, concluding with an optimistic picture of the possibil-
ity of the realization of justice within a multicultural society.

Umbreit, Mark S.

"Restorative Justice Through Victim-Offender Mediation:
A Multi-Site Assessment," Western Criminology Review
vol.1, no.1. 1998.

Report on studies in restorative justice, which concentrate
on processes and results of several victim-offender
mediation situations.
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Criminal Justice Links

A comprehensive array of resources, including organiza-
tions, cases, reports and much more.
http://www.criminology.fsu.edu/cj.html

Criminal Justice on the Web

The University at Albany's School of Criminal Justice in
New York, sites links to many valuable information sources
covering national and state laws, restorative justice, police
and correctional institutions.
http://www.albany.edu/scj/links.html

Criminal Justice, 2000, Volumes 1-4

The National Institute of Justice commissioned more than
60 criminal justice professionals to reflect on criminal
justice research accomplishments, and analyze current and
emerging trends in crime and criminal justice practice in the
United States. The website contains the full-text articles.
http://www.ojp.usdoj.gov/nij/pubs-sum/cj2000.htm

Journal of Criminal Justice and Popular Culture
Published by the School of Criminal Justice, University at
Albany (NY), this journal provides access to full-text
articles, essays and reviews.
http://www.albany.edu/scj/jcjpc/index.html

Federal Bureau of Investigation (FBI)

Provides access to the FBI's Uniform Crime Reports,
congressional testimony, "most wanted" posters and crime
alerts, as well as an "FBI for Kids" feature, among many
other items.

http://www.fbi.gov/

National Criminal Justice Reference Service (NCJRS)
NCJRS is a U.S. federally sponsored information clearing-
house for people around the world involved with research,
policy and practice related to criminal and juvenile justice
and drug control.

http://lwww.ncjrs.org/

National Institute of Justice (NIJ): SEARCH

NIJ is the research and development agency of the U.S.
Department of Justice and is the only federal agency solely
dedicated to researching crime control and justice issues.
NIJ provides objective, independent, nonpartisan,
evidence-based knowledge and tools to meet the
challenges of crime and justice, particularly at the state and
local levels.

http://www.ojp.usdoj.gov/nij/search.htm

Office of Justice Programs (OJP)

Since 1984 the U.S. Office of Justice Programs has
provided federal leadership in developing the nation's
capacity to prevent and control crime, improve the criminal
and juvenile justice systems, increase knowledge about
crime and related issues, and assist crime victims.
http://www.ojp.usdoj.gov/

Public Agenda Online

Indepth survey and analysis of American attitudes toward
crime, punishment, the death penalty and other issues from
Public Agenda, a nonpartisan, nonprofit public opinion
research and citizen education organization founded in
1975.

http://www.publicagenda.org/issues/
major_proposals_detail.cfm?issue_type=crime&list=1

Sourcebook of Criminal Justice Statistics Online
Continually updated compilation of data on the U.S.
criminal justice system, public opinion polls, and offender
and situation profiles.
http://www.albany.edu/sourcebook/

United States Supreme Court

Learn about the Court, and look at the lives of present and
past justices, as well as read their arguments and opinions
on Supreme Court cases.

http://www.supremecourtus.gov/
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