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GENERAL INFORMATION
ENCYCLOPEDIA OF EVERYDAY LAW: ASSEMBLY

Background

The First Amendment of the BILL OF RIGHTS provides that "Congress shall make no law . . .
abridging . . . the right of the people peaceably to assemble."

This provision applies to state government entities through the Due Process Clause of the Fourteenth
Amendment. Though neither the federal Constitution nor any state constitution specifically protects
rights of association, the United States Supreme Court and other courts have extended assembly
rights to include rights of association.

Rights to free speech and assembly are not absolute under the relevant jurisprudence. Government
entities may restrict many types of speech without violating First Amendment protections. Many of
the Supreme Court's First Amendment cases focus on two main questions: first, whether the
restriction on speech was based on the content of the speech; and second, whether the speech was
given in a traditional public forum or elsewhere. Some questions focus exclusively on the actual
speech, rather than on aspects of the right to assembly. Other questions contain aspects of both the
right to free speech and the right to assemble peacefully. Cases addressing free speech plus some
conduct in the exercise of assembly rights often pose complex questions, since either the speech
rights or the assembly rights may not protect the parties in these types of cases.

Since the courts take into consideration such a variety of factors when determining whether a
particular speech or whether a particular assemblage is protected by the First Amendment, it is
difficult to provide a concise definition of rights of assembly. Even in areas where a government
entity may restrict speech or assembly rights, courts are more likely to find a violation of the First
Amendment if speech or assembly is banned completely. Some restrictions merely involve the
application for a permit or license to assemble, such as obtaining a license to hold a parade in a
public street. Other time, place, and/or manner restrictions may also apply.

Content-Based vs. Content-Neutral Restrictions on Free Speech

The outcome of a First Amendment case may very well hinge on whether the restriction of speech is
based on the content of the speech. If the restriction is content-based, courts scrutinize the restriction
under a heightened standard compared with restrictions that are content-neutral. When courts apply
this heightened scrutiny, they are more likely to find a First Amendment violation. Courts also
recognize that content-neutral restrictions may cause as much or more harm than content-based
restrictions. For example, a ban on all parades on public streets is much more intrusive than a ban on
only some parades. If a restriction is content-neutral, a court will employ an intermediate standard of
scrutiny.

Determining whether a restriction is content-neutral or content-based may be more difficult in the
context of assembly rights than in the context of speech rights. For example, if a city requires that all
groups obtain a permit to hold a parade, the restriction is more likely, at least on its face, to be



content-neutral. However, if the city, through official or unofficial action, only issues permits to
certain groups and restricts issuing permits to other groups, the restriction in its application is
content-based, not content neutral.

Public vs. Private Speech

In addition to determining whether a restriction is content-based or content-neutral, courts also
consider whether the speech or assembly is given or held in a public or private forum. Government
property that has traditionally been used by the public for the purpose of assembly and to
disseminate ideas is considered a traditional public forum. Content-based regulations in a traditional
public forum are the most likely forms of speech to be found in violation of the First Amendment.
Some content-neutral restrictions on the time, place, and manner of the speech are permitted,
however, even in the traditional public forum.

Public-owned facilities that have never been designated for the general use of the public to express
ideas are considered nonforums. Government may reasonably restrict speech, including some
content-based speech, in these nonforums. This does not mean that all speech may be restricted on
such property, but it does mean that speech can be restricted to achieve a reasonable government
purpose and is not intended to suppress the viewpoint of a particular speaker.

Some public property that is not a traditional public forum may become a designated or limited
public forum if it is opened to the use of the general public to express ideas. Examples include a
senior center that has been opened for the general public to express ideas or a state-operated
television station used for political debates. Courts will strictly scrutinize content-based restrictions
in a designated or limited public forum when the restriction on speech is related to the designated
public use of the property.

Reasonable Time, Place, and Manner Restrictions

Government entities may make reasonable content-neutral restrictions on the time, place, and manner
of a speech or assemblage, even in a traditional public forum. This action directly affects the rights
of assembly, since a government entity may restrict the time and place where an assembly may take
place, as well as the manner in which the assembly occurs. The restrictions must be reasonable and
narrowly tailored to meet a significant government purpose. The government entity must also leave
open ample channels for communication that interested parties wish to communicate.

Overbreadth and Vagueness

Statutes and ordinances are often found to infringe on First Amendment rights because they are
unconstitutionally vague or the breadth of the STATUTE or ORDINANCE extends so far that it
infringes on protected speech. For example, some statutes and ordinances prohibiting loitering on
public property have been found to be unconstitutional on the grounds of overbreadth since some
people could be prosecuted for exercising their protected First Amendment rights. Similarly, statutes
and ordinances restricting speech may be so vague that a person of ordinary intelligence could not
determine what speech was restricted based on a reading of the law.



Permissible and Impermissible Restrictions on Rights of Assembly

It is difficult to make general statements about when assembly rights are guaranteed and when they
are not. Whether assembly is or is not guaranteed depends largely on where and when the assembly
takes place, as well as the specific restrictions that were placed on this right by government entities.

Speech and Assembly in Public Streets and Parks

Public streets, sidewalks, and parks are generally considered public forums, and content-based
restrictions on these will be strictly scrutinized by the courts. However, reasonable time, place, and
manner restrictions are permitted if they are neutral regarding the content of the speech.

The use of public streets, sidewalks, and parks may not always be considered use of public forums,
which often causes confusion in this area. For example, in the 1990 case of United States v. Kokinda,
the Supreme Court held that a regulation restricting use of a sidewalk in front of a post office was
valid because, in part, that particular sidewalk was not a public forum. Similar results have been
reached with respect to some public parks.

Parade Permits and Other Restrictions

The right to assemble and hold parades on public streets is one of the more important rights of
assembly. However, these rights must be balanced with the interests of government entities to
maintain peace and order. The Supreme Court in the 1992 case of Forsyth County v. Nationalist
Movement, held that a government entity may require permits for those wishing to hold a parade,
march, or rally on public streets or other public forums. Local officials may not be given overly
broad discretion to issue such permits.

Speech and Assembly in Libraries and Theaters

The Supreme Court has held that a publiclyowned theatre is a public forum. Thus, government may
not make content-based restrictions on speech or assembly in these theaters. However, government
entities may make reasonable time, place, and manner restrictions in publicly-owned theaters.
Libraries, on the other hand, are not considered public forums and may be regulated "in a reasonable
and nondiscriminatory manner, equally applicable to all and administered with equality to all."

Speech and Assembly in Airports and Other Public Transportation Centers

The Supreme Court has held that airports are not traditional public forums, so government may make
certain reasonable restrictions on assembly and speech rights in these areas. Courts have reached
different conclusions with respect to other centers of public transportation, such as bus terminals,
railway stations, and ports.

Picketing and Other Demonstrations

The act of picketing is unquestionably intertwined with the First Amendment right to peaceful
assembly. Courts have often recognized the right to picket and hold other peaceful demonstrations



particularly in public forums. The right to picket, however, is limited and depends on the specific
activities of the participants and the location of the demonstration. For example, if a demonstration
breaches the peace or involves other criminal activity, law enforcement may ordinarily end the
demonstration in a reasonable manner. Similarly, a government entity may reasonably restrict
demonstrations on public streets in residential areas.

Loitering and Vagrancy Statutes

State and local governments have often sought to eliminate undesirable behavior by enacting statutes
and ordinances that make loitering a crime. Many of these statutes have been held to be
constitutional, even those that prohibit being in a public place and hindering or obstructing the free
passage of people. Such rulings have a significant effect on the rights of assembly, since these crimes
involve a person's presence in a certain place, in addition to suspicious behavior.

A number of courts have held that specific antiloitering statutes and ordinances have been
unconstitutional. Some of these decisions are hinged on First Amendment rights, while others hinge
on other rights, such as Fourth Amendment protections against unreasonable searches and seizures.
Several of these statutes have been struck down on grounds of vagueness or overbreadth. Similarly,
courts have struck down statutes and ordinances outlawing VAGRANCY on the grounds of
vagueness or overbreadth.

Speech and Assembly on Private Property

The general rule is that owners of private property can restrict speech in a manner that the owner
deems appropriate. Some older cases have held that private property, such a privately owned
shopping center, could be treated as the equivalent of public property. However, modern cases have
held otherwise, finding that private property was not subject to the same analysis regarding First
Amendment rights as public property.

State Laws Affecting Rights of Assembly

Some municipalities in every state require interested individuals to file for a permit to hold a parade
or other gathering on public property. These ordinances are often the subject of litigation regarding
alleged infringement on First Amendment rights of peaceful assembly. Antiloitering statutes are also
commonplace, though several of these have been challenged on First Amendment grounds as well.
Whether a specific ordinance, statute, or official action constitutes a violation of the First
Amendment depends largely on the specific facts of the case or the specific language of the statute or
ordinance.

ALABAMA: Several municipalities require that interested parties file for a permit to hold a parade
in public streets. A number of these ordinances have been attacked on First Amendment grounds,
and some ordinances have been found to be in violation of First Amendment rights. The state's
criminal laws prohibit loitering, including begging and criminal solicitation.

ARIZONA: Several municipalities require that interested parties file for a permit to hold a parade in
public



streets. The state's criminal laws prohibit loitering, including begging and criminal solicitation.

ARKANSAS: Several municipalities require that interested parties file for a permit to hold a parade
in public streets. Some of these ordinances have been attacked on First Amendment grounds, and
some ordinances have been found to be in violation of First Amendment rights. The state's criminal
laws prohibit loitering.

CALIFORNIA: Several municipalities require that interested parties file for a permit to hold a parade
in public streets. A number of these ordinances have been attacked on First Amendment grounds,
and some ordinances have been found to be in violation of First Amendment rights. The state's
criminal laws prohibit loitering, and these laws have generally been upheld in First Amendment
challenges.

COLORADO: Several municipalities require that interested parties file for a permit to hold a parade
in public streets. A number of these ordinances have been attacked on First Amendment grounds,
and some ordinances have been found to be in violation of First Amendment rights. The state
requires a permit for parties to use the state capitol building grounds. The state's criminal laws
prohibit loitering, including begging and criminal solicitation. The Colorado Supreme Court held
that the state's loitering statute was unconstitutional; this statute was subsequently modified.

DELAWARE: Several municipalities require that interested parties file for a permit to hold a parade
in public streets. The state's criminal laws prohibit loitering, including begging, criminal solicitation,
and loitering on public school grounds.

FLORIDA: Several municipalities require that interested parties file for a permit to hold a parade in
public streets. The state's criminal laws regarding loitering have been the subject of several lawsuits.
These laws make it a crime to loiter or prowl in a place, at a time or in a manner not usual for a law-
abiding individual.

GEORGIA: Several municipalities require that interested parties file for a permit to hold a parade in
public streets. A number of these ordinances have been attacked on First Amendment grounds, and
some ordinances have been found to be in violation of First Amendment rights. The state's criminal
laws regarding loitering have been the subject of several lawsuits. These laws make it a crime to
loiter or prowl in a place, at a time, or in a manner not usual for a law-abiding individual.

HAWALII: Several municipalities require that interested parties file for a permit to hold a parade in
public streets. The state's criminal laws prohibit loitering for solicitation of prostitution.

IDAHO: Several municipalities require that interested parties file for a permit to hold a parade in
public streets.

ILLINOIS: Several municipalities require that interested parties file for a permit to hold a parade in
public streets or public assembly. A number of these ordinances have been attacked on First
Amendment grounds, and some ordinances have been found to be in violation of First Amendment



rights. The state statutes permit municipalities to prohibit vagrancy, and loitering is prohibited in the
state by criminal statute.

INDIANA: Several municipalities require that interested parties file for a permit to hold a parade in
public streets. Criminal gang activity is a separate offense under state criminal laws.

IOWA: Several municipalities require that interested parties file for a permit to hold a parade in
public streets. The state provides specific laws prohibiting loitering and other congregation on
election days near polling places.

KANSAS: Several municipalities require that interested parties file for a permit to hold a parade in
public streets.

KENTUCKY: Several municipalities require that interested parties file for a permit to hold a parade
in public streets. The state's criminal laws prohibit loitering for the purpose of engaging in criminal
activity.

LOUISIANA: Several municipalities require that interested parties file for a permit to hold a parade
in public streets. The state's criminal laws prohibit vagrancy and loitering, though these statutes have
been attacked on First Amendment grounds several times.

MAINE: Several municipalities require that interested parties file for a permit to hold a parade in
public streets.

MARYLAND: Several municipalities require that interested parties file for a permit to hold a parade
or other public assembly in public streets or areas. The state's criminal laws prohibits loitering or
loafing around a business establishment licensed to sell alcohol.

MASSACHUSETTS: Several municipalities require that interested parties file for a permit to hold a
parade in public streets, though a number of these ordinances have been the subject to challenges on
First Amendment grounds. The state's criminal laws prohibit loitering in some specific venues, such
as railway centers.

MICHIGAN: Several municipalities require that interested parties file for a permit to hold a parade
in public streets. A number of these ordinances have been attacked on First Amendment grounds,
and some ordinances have been found to be in violation of First Amendment rights.

MINNESOTA: Several municipalities require that interested parties file for a permit to hold a
parade, march, or other form of procession on public streets and other areas. The state's criminal laws
prohibit vagrancy, including some instances of loitering.

MISSISSIPPI: Several municipalities require that interested parties file for a permit to hold a parade
in public streets. A number of these ordinances have been attacked on First Amendment grounds,
and some ordinances have been found to be in violation of First Amendment rights.



MISSOURI: Several municipalities require that interested parties file for a permit to hold a parade in
public streets. The state's criminal laws prohibit vagrancy, including some instances of loitering.

MONTANA: Several municipalities require that interested parties file for a permit to hold a parade
in public streets. The state's criminal laws prohibit vagrancy and loitering around public markets.

NEBRASKA: Several municipalities require that interested parties file for a permit to hold a parade
in public streets. The state's criminal laws prohibit loitering in specified venues.

NEVADA: Several municipalities require that interested parties file for a permit to hold a parade in
public streets. The state's criminal laws prohibit loitering around schools and other areas where
children congregate. The state permits municipalities to enact ordinances to prohibit loitering.

NEW HAMPSHIRE: Several municipalities require that interested parties file for a permit to hold a
parade in public streets. The state's criminal laws prohibit loitering and prowling in specified
circumstances.

NEW JERSEY: Several municipalities require that interested parties file for a permit to hold a
parade in public streets. A number of these ordinances have been attacked on First Amendment
grounds, and some ordinances have been found to be in violation of First Amendment rights. The
state's criminal laws prohibit loitering for the purpose of soliciting criminal activity or in public
transportation terminals.

NEW YORK: Several municipalities require that interested parties file for a permit to hold a parade
in public streets. A number of these ordinances have been attacked on First Amendment grounds,
and some ordinances have been found to be in violation of First Amendment rights. The state has
enacted a number of laws prohibiting loitering, including loitering for the purpose of soliciting
passengers for transportation, loitering for the purpose of criminal solicitation, and loitering in public
transportation centers. The statute permits municipalities to enact ordinances prohibiting loitering.
Several of the antiloitering laws have been the subject of litigation attacking the laws on First
Amendment grounds.

NORTH DAKOTA: Several municipalities require that interested parties file for a permit to hold a
parade or other processions in public streets.

OHIO: Several municipalities require that interested parties file for a permit to hold a parade or
engage in the solicitation of business. The state's criminal laws prohibit loitering in public
transportation centers and in polling centers during elections.

OKLAHOMA: Several municipalities require that interested parties file for a permit to hold a parade
in public streets. The state's criminal laws prohibit loitering for the purpose of engaging in specified
criminal acts.

OREGON: Several municipalities require that interested parties file for a permit to hold a parade in
public streets. Some municipalities also require a noise permit when playing amplified noise in a
public place.



PENNSYLVANIA: Several municipalities require that interested parties file for a permit to hold a
parade in public streets. A number of these ordinances have been attacked on First Amendment
grounds, and some ordinances have been found to be in violation of First Amendment rights. The
state's criminal laws prohibit loitering for the purpose of engaging in specified criminal acts.

RHODE ISLAND: Several municipalities require that interested parties file for a permit to hold a
parade in public streets. The state's criminal laws prohibit loitering for indecent purposes, loitering in

public transportation centers, and loitering at or near schools.

SOUTH CAROLINA: Several municipalities require that interested parties file for a permit to hold a
parade in public streets. The state's laws prohibit loitering in public transportation centers.

TENNESSEE: Several municipalities require that interested parties file for a permit to hold a parade
on public streets. The state's criminal laws prohibit loitering for the purpose of engaging in specified

criminal acts.

TEXAS: Several municipalities require that interested parties file for a permit to hold a parade on
public streets. The state's laws prohibit loitering in polling centers during elections.

UTAH: Several municipalities require that interested parties file for a permit to hold a parade on
public streets.

VERMONT: The state's laws prohibit loitering in public transportation centers and other public
property.

WASHINGTON: Several municipalities require that interested parties file for a permit to hold a
parade or march on public streets. The state's laws prohibit loitering in public transportation centers.

WEST VIRGINIA: Several municipalities require that interested parties file for a permit to hold a
parade on public streets. The state's laws prohibit loitering at or near school property.

WISCONSIN: Several municipalities require that interested parties file for a permit to hold a parade
on public streets. The state's laws prohibit loitering in public transportation centers.
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Law and the Company We Keep. Soifer, Aviam, Harvard University Press, 1995.
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Burning Crosses, Hangman’s Nooses,
and the Like: State Statutes That Proscribe
the Use of Symbols of Fear and Violence
with the Intent to Threaten

Summary

Almost half of the states outlaw cross burning with the intent to threaten as
such. A few of these statutes cover the display of hangman’s nooses and other
symbols of intimidation as well. Moreover, the same misconduct also frequently
fals under more general state prohibitions on coercion, terroristic threats,
harassment, or hate crimes. Some of theselawsfeature a hate crime element without
which conviction isnot possible; othersdo not. In either case, there are obviousfirst
amendment implications.

The Supreme Court has explained that not all speech, particular expressive
conduct, is protected by the First Amendment. However,inRA.V.v. &. Paul, it held
cross burning with the intent to annoy was protected and did not come within the
“fighting words’ category of unprotected speech. Shortly thereafter, in Black v.
Virginia, the Court held that cross burning with theintent to convey atruethreat was
not protected. Some of the Justices noted another difference between the two cases:
the ordinancein R.A.V. had ahate crime element — the offense had to be motivated
by racial or some other discriminatory animus; the statute in Black had no such
element.

In years since Black was announced, the lower courts have continued to
recognize true threats as unprotected, but have al so continued to analyze challenges
to threat statutes under the First Amendment’s overbreadth doctrine and the
vagueness doctrine of the Fifth and Fourteenth Amendments' due process clauses.
Theselawshavegenerally survived such challenges, although animprecisely worded
statute has fallen victim to a vagueness attack upon occasion.
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Burning Crosses, Hangman'’s Nooses,
and the Like: State Statutes That Proscribe
the Use of Symbols of Fear and Violence
with the Intent to Threaten

Introduction

Burning crosses, exhibitions of hangman’s nooses and similar displays are the
subjects of criminal statutes in virtually every state in the Union. The coverage of
those statutes varies a great deal. The Supreme Court’s decision in Black v.
Virginia® serves asareminder that effortsto enlargetheir scope raise serious, but not
insurmountable, First Amendment implications.

Cross Burning

Legislatures in almost half of the states have enacted statutes that explicitly
outlaw cross burning in one form or another.? The most common variety simply
states, “It shall be unlawful for any person, with theintent of intimidating any person
or group of personsto burn, or cause to be burned, across on the property of another,
a highway, or other public place”® In other places, a specific cross burning

1 538 U.S. 343 (2003).

2 ALA.CODE 813A-6-28; ARIZ.REV.STAT.ANN. §13-1707; CAL. PENAL CODE §11411;
CONN.GEN.STAT.ANN. 846a-58; DEL.CODE ANN. tit.11 8805; FLA.STAT. ANN. 8876.17;
GA.CoDE 816-11-37; IDAHOCODE §18-7902; ILL.CoMP.LAWSANN. ch.720 95, §12-7.6; LA.
REV.STAT.ANN. 814:40.4; MD. CODEANN.,CRIM. LAW §10-304; MO. ANN. STAT. §565.095;
MONT.CODE ANN.845-5-221; N.H.REv. STAT.ANN. 8631:4; N.J.STAT.ANN. §2C:33-10;
N.C.GEN.STAT. 814-12.13; OKLA.STAT.ANN. tit.21 81174; S.C. CoDE ANN. §16-7-120;
S.D.Cob.LAWSANN. §22-19B-1; VT.STAT.ANN. tit.13 §1456; VA. CODE ANN. §18.2-423;
WASH.REV.CODE ANN.

% LA.REV.STAT.ANN. 814:40.4[A.]. Giventheindividual complexities of state sentencing
and correctiona structures, a discussion of the sanctions that follow as a consequence of
violation of the statutes examined here is beyond the scope of this report.
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proscription has been affixed to the state’ s civil rights law,* its threat statute,” or its
harassment provision.®

Without more, these proscriptions do not ordinarily reach beyond burning
crosses to hangman’s nooses or other such harbingers of violence. In response
several jurisdictionshaveresorted to generic condemnation of symbolsor exhibitions
calculated to intimidate or threaten. One such example states briefly,

It shall be unlawful for any person or persons to place, or cause to be placed,
anywhere in the state any exhibit of any kind whatsoever with the intention of
intimidating any person or persons, to prevent them from doing any act whichis
lawful, or to cause them to do any act which is unlawful. FLA.STAT.ANN.
§876.19.’

4 E.g., “() It shal be adiscriminatory practice in violation of this section for any person
to subject, or cause to be subjected, any other person to the deprivation of any rights,
privileges or immunities, secured or protected by the constitution or laws of this state or of
the United Stats, on account of religion, national origin, alienage, color, race, sex, blindness
or physical disability....

“(c) Any person who places a burning cross or a simulation thereof on any public
property, or on any private property without the written consent of the owner, shall be in
violation of subsection (a) of thissection.” CONN.GEN.STAT.ANN. 846a-58. Asnoted below,
several states include a hate crime e ement within their coercion, terroristic threat, or
harassment statutes.

®> E.g.,”(a) A person commits the offense of aterroristic threat when he or she threatens to
commit any crime of violence, to release any hazardous substance, as such termis defined
in Code Section 12-8-92, or to burn or damage property with the purpose of terrorizing
another or of causing the evacuation of a building, place of assembly, or facility of public
transportation or otherwise causing serious public inconvenience or in reckless disregard of
the risk of causing such terror or inconvenience. No person shall be convicted under this
subsection on the uncorroborated testimony of the party to whom the threat is
communicated.

“(b) A person commits the offense of a terroristic act when: (1) He or she uses a
burning or flaming cross or other burning or flaming symbol or flambeau with the intent to
terrorize another or another’ s household; ...” GA.CoDE 816-11-37(a), (b)(1).

® “No person may maliciously and with the specific intent to intimidate or harass another
person because of that person’ srace, color, religion, ancestry or national origin: (1) causes
physical injury to another person; or (2) Deface any real or personal property of another
person; or (3) Damage or destroy any real or persona property of another person; or (4)
Threaten by word or act, to do the acts prohibited if thereisreasonable causeto believe that
any of the acts prohibited in subdivision (1), (2), or (3) of thissectionwill occur,” S.D.Cob.
LAWSANN. §22-19B-1.

“For purposesof thischapter, theterm‘ deface,” includescross-burnings, or theplacing
of any word or symbol commonly associated with racial, religious, or ethnic terrorism on
the property of another person without that person’ spermission,” S.D.Cob.LAWSANN. §22-
19B-2.

" See also, N.C.GEN.STAT. §14-12.13 (“It shall be unlawful for any person or persons to
place or causeto be placed anywherein this State any exhibit of any kind whatsoever, while
masked or unmasked, with the intention of intimidating any person or persons, or of
preventing them from doing any act whichislawful, or of causing themto do any act which
isunlawful.”);and CAL. PENAL CODE 811411; N.H.REV. STAT.ANN. 8631:4; N.J.STAT.ANN.
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General Prohibitions

Both the statesthat have explicit cross burning statutes, aswell asthose that do
not, often have coercion, terroristic threat, harassment or civil rights statutes of
sufficient breadth to prosecute misconduct that might otherwise betried under across
burning statute.

Coercion.

Coercion isacrimethat dates from the Nineteenth Century Field Code (1865).
It isacrime reminiscent of extortion but without the extraction of property required
of that offense.® In those states in which it is found, it is essentially the same. It
prohibits efforts to compel another through the use of threats to do or refrain from
doing something the victim is legally entitled to do:

A person commits the crime of criminal coercion if, without legal authority, he
threatensto confine, restrain or to cause physical injury to the threatened person
or another, or to damage the property or reputation of the threatened person or
another with intent thereby to induce the threatened person or another against his
will to do an unlawful act or refrain from doing alawful act.’

A few states characterize asthe crime of intimidation the crime known el sewhere as
coercion.”® In either case, the proscription would apply where a cross burning or
other symbolic threat isdesigned to discourage another from exercising or refraining
from exercising a particular lawful prerogative.

Terroristic Threats.

State terroristic threat statutes are diverse. At one time, such statutes
encompassed only threats to commit a serious crime against person or property.
Today those el ements have been replaced and augmented with an array of provisions
relating to hoaxes and false alarms of catastrophic consequences.™* In those states

82C:33-10; S.D.Cob.LAWS ANN. 822-19B-1.

8 Scheidler v. National Organization for Women, Inc., 537 U.S. 393, 405 (2003)
(“Eliminating the requirement that property must be obtained to constitution extortion ...
would eliminate the recognized distinction between extortion and the separate crime of
coercion....”).

°® ALA.CODE §13A-6-25(a); see also, ALASKA STAT. §11.41.530; ARK.CODE ANN. §5-13-
208; CONN. GEN.STAT.ANN. §53a-192; DEL.CODE ANN. tit.11 §791; KY.REV.STAT.ANN.
8509.080; NEV.REV.STAT. §207.190; NEwW YORK PENAL LAw 88135.60, 135.65;
N.D.CENT.CODE §12.1-17-06; OHIO REV.CODE ANN. 82905.12; ORE.REV.STAT. §163.275;
PA.STAT.ANN. tit. 18 §2906; WASH.REV.CODE ANN. §9A.36.070.

10 MONT.CODE ANN.§45-5-203; IND.CODE ANN. §835-45-2-1.

1 E.g., WYO.STAT.ANN. 86-2-505(a)(“A person is guilty of a terroristic threat if he
threatens to commit any violent felony with the intent to cause evacuation of a building,
place of assembly or facility of public transportation, or otherwise to cause serious
inconvenience, or in reckless disregard of the risk of causing such inconvenience’);
NEB.REV.STAT. (“(1) A person commitsterroristic threatsif he or she threatens to commit
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where one of the elements of the crimeis either the fear of imminent seriousinjury
or property destruction or of a threat directed against the general population,™
prosecution of intimidation by symbolic threats may be difficult if not impossible
under most circumstances. On the other hand, in those states where the terroristic
threats statute proscribes threats of death, serious injury or property destruction,*
particularly where the statute has a hate crime element,™® the circumstances
surrounding a cross burning or similar display may present all the elements for a
prosecution.

any crimeof violence: () With theintent to terrorize another; (b) With theintent of causing
the evacuation of a building, place of assembly, or facility of public transportation; or (c)
In reckless disregard of the risk of causing such terror or evacuation.”).

2 E.g., TEX.PENAL CODE ANN. §22.07; UTAH CODE ANN. §76-5-107.

3 E.g., LA.REV.STAT.ANN. §14:40.1[A](“ Terrorizing is the intentional communication of
information that the commission of a crime of violence isimminent or in progress or that
acircumstance dangerousto human life exists or isabout to exist, with theintent of causing
members of the general public to bein sustained fear for their safety; or causing evacuation
of a building, a public structure, or a facility of transportation; or causing other serious
disruption to the general public.”); VA. CODE ANN. §18.2-46.4, 18.2-46.5.

14 DEL.CODE ANN. tit.11 8621(a)(“ A personisguilty of terroristic threatening when he or
she commits any of the following: (1) the person threatens to commit any crime likely to
result in death or in seriousinjury to person or property... “); seealso, ALA.CODE 813A-10-
15; ALASKA STAT. §811.56.807, 810; ARIZ.REV.STAT.ANN. §13-1202; ARK.CODE ANN.
885-13-301, 5-54-203; HAWAII ReEV.STAT. 8707-715; KY.REV. STAT. ANN. 8508.080;
MINN.STAT.ANN. 8609.713; NEB.REV.STAT. 828-311.01; N.H.REV. STAT.ANN. 8631:4;
N.J.STAT.ANN. 82C:12-3; NEW Y ORK PENAL LAW 8490.20; N.D.CENT.CODE §12.1-17-04;
OHI0 REV.CODE ANN. 82909.23; PA.STAT. ANN. tit. 18 8§2706.

15 E.g., OKLA.STAT.ANN. tit.21 8850[ A](“No person shall maliciously and with the specific
intent to intimidate or harass another person because of that person’srace, color, religion,
ancestry, national origin or disability: 1.Assault or batter another person; 2. Damage,
destroy, vandalize or deface any real or personal property of another person; or 3. Threaten
by word or act, to do any act prohibited by paragraph 1 or 2 of this subsection if thereis
reasonable cause to believe that such act will occur.”), see also, CONN.GEN.STAT.ANN.
853a-181k(a); MicH.ComP.LAWS ANN. 8750.147b. As discussed below, the Supreme
Court’ sdecision in Black may cast a shadow over the true threat statutesthat feature a hate
crime element.
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Harassment.

Most states have a harassment statute. In various configurations, they cover
repetitious annoyances;*® threats specifically conveyed, orally, electronically, or by
telephone or mail;*” and conduct likely to stimulate an immedi ate violent response.™®
Most are unlikely to reach symbolic threats and intimidation such as cross burning,
hangman’s nooses or their ilk. A few, however, may qualify, especially those that
resemble terroristic threat statutes. The Nevada statute, for example, states in
relevant part:

A person is guilty of harassment if: (a) Without lawful authority, the person
knowingly threatens: (1) To cause bodily injury in the future to the person
threatened or to any other person ... and (b) The person by words or conduct
places the person receiving the threat in reasonable fear that the threat will be
carried out. NEV.REV.STAT. §200.571[1].%°

Here too, constitutional anxieties aside, coverage is most apparent in those
statutes that feature a hate crime element.

* Eg., KY.REV.STAT.ANN. 8525.070(1)(€)(“ A person is guilty of harassment when with
intent to harass, annoy or alarm another person he ...(€) Engages in a course of conduct or
repeatedly commits acts which alarm or seriously annoy such other person and which serve
no legitimate purpose.”); ARK.CODE ANN. 85-17-208; COLO.REV.STAT. 818-9-111; MASS.
GEN.LAWSANN. ch.265 843A; NEB.REV.STAT. §28-311.02; N.MEX.STAT. ANN. 830-3A-2;
S.C. CobE ANN. 816-3-1700.

" E.g., ARIZ.REV.STAT.ANN. 8§13-2921 [A](“ A person commits harassment if, with intent
to harass or with knowledge that the person is harassing another person, the person: 1.
Anonymously or otherwise communicates or causes a communication with another person
by verbal, electronic, mechanical, tel egraphic, telephonic or written meansin amanner that
harasses. 2. Continues to follow another person in or about a public place for no legitimate
purpose after being asked to desist 3. Repeatedly commits an act or actsthat harass another
person. 4. Surveils or causes another person to surveil a person for no legitimate purpose.
5. On more than one occasion makes a false report to a law enforcement, credit or social
service agency. 6. Interferes with the delivery of any public or regulated utility to a
person.”); CONN.GEN.STAT.ANN. §853-182h, 53a-183; IND.CODE ANN. §35-45-2-2; lowA
CoDE ANN. 8708.7; 18-7903; KAN.STAT.ANN. §21-4113; MO.ANN.STAT. 8565.090;
N.D.CENT.CODE 812.1-17-07; OKLA.STAT.ANN. tit.21 §1172; TENN.CODE ANN. 839-17-
308; TEX.PENAL CODE ANN. §42.07; UTAH CODE ANN. 876-5-106.

8 E.g., ALA.CODE 813A-11-8(a)(1) (“A person commits the crime of harassment if, with
intent to harass, annoy, or alarm another person, he or she either: a. Strikes, shoves, kicks,
or otherwise touches a person or subjects him or her to physical contact. b. Directs abusive
or obscenelanguage or makes an obscene gesturetowards another person.”); ALASKA STAT.
§11.61.122; NEW Y ORK PENAL LAW 8240.25; ORE.REV.STAT. 8§166.065; PA.STAT.ANN.tit.
18 §2709.

1% Seealso, DEL.CODE ANN. tit.11 81311, 1312; MINN.STAT.ANN. §609.749; OKLA.STAT.
ANN. tit.21 8850; WASH.REV.CODE ANN. §89A.46.020; WIS.STAT.ANN. §947.013.

“ E.g., ORE.REV.STAT. §166.155(1)(“A person commits the crime of intimidation in the
second degree if the person:...(c) Intentionally, because of the person’ s perception of race,
color, religion, national origin or sexual orientation of another or of amember of theother’s
family, subjects such other person to alarm by threatening: (A) To inflict serious physical
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Civil Rights.

M ost jurisdictions have hate crime sentencing statutesthat enhancethe penalties
imposed for commission of other criminal offensewhen the defendant wasmotivated
by racial, religious or some other discriminatory animus.?* As already noted, the
presence of such animusisan element in several of the crossburning, harassment and
threat statutes. Apart from these, a handful of states also have statutes that
criminalize the deprivation of civil rights generally:

(B) If any person does by force or threat of force, willfully injure, intimidate or
interfere with, or attempt to injure, intimidate or interfere with, or oppress or
threaten any other person in the free exercise or enjoyment of any right or
privilege secured to him or her by the Constitution or laws of the State of West
Virginia or by the Constitution or laws of the United States, because of such
other person’ srace, color, religion, ancestry, national origin, political affiliation
or sex, he or she shall be guilty of afelony.... W.VA.CODE ANN. 8§61-6-21(B).%

First Amendment Considerations

No crossburning statute or law of similar comportment can be assessed without
considerations of its First Amendment implications. Generally, these statutes will
pass constitutional muster so long as they can be read only to proscribe expressive
conduct that falls outside of the protection of the First Amendment. The First
Amendment providesthat “ Congress shall make no law ... abridging the freedom of
speech.”?  The Fourteenth Amendment’s due process clause imposes the same
restriction upon the states,® many of whose constitutions house a comparable
limitation on state legislative action.®

injury upon or to commit afelony affecting such other person, or amember of the person’s
family; or (B) To cause substantial damage to the property of the other person or of a
member of the other person’s family.”).

2L ALA.CODE §13A-5-13; ARIZ.REV.STAT.ANN. 813-702; CAL. PENAL CODE 8§422.75;
CONN.GEN.STAT.ANN. 853a-40a; DEL.CODE ANN. tit.11 81304; FLA.STAT.ANN. §775.085;
HAwAII ReEV.STAT. 8706-662; ILL.CoMP.LAWS ANN. ch.720 Y5, §12-7.1; lowA CODE
8§729A.2; KAN.STAT.ANN. 821-4716; KY.REV.STAT.ANN. 8532.031; LA.REV.STAT.ANN.
§14:40.4; ME.REV.STAT.ANN. tit.17-A, 81151; MINN.STAT.ANN. 8244 App.l1.D.2; Mo.
ANN.STAT. 8557.035; MONT.CODE ANN.845-5-222; NEV.REV.STAT. §207.185; N.H.REV.
STAT.ANN. 8651:6; N.J.STAT.ANN. 82C:16-1; N.Y.PeENAL LAW 8485.05; N.C.GEN.STAT.
814-3; OHIO REV. CODE ANN. §2927.12; PA.STAT.ANN. tit.18 §2710; R.I.GEN.LAWS §12-
19-38; TENN.CODE ANN. 840-35-114; TEX.PENAL CODE 812.47; UTAH CODE ANN. 876-3-
203.3; VT.STAT.ANN. tit.13 §1456; W.VA. CODE §861-6-21(d); WIS.STAT.ANN. 8939.645.

22 Seealso, CAL. PENAL CODE 8422.6; ME.REV.STAT.ANN. tit.17 §2931; MASS. GEN.LAWS
ANN. ch.265 8§37; S.C. CoDE ANN. 816-5-10; TENN.CODE ANN. 839-17-309.

2 U.S. Const. amend. 1.

24 44 |iquormart, Inc. v. Rhodelsland, 517 U.S. 484, 489 (1996); Gitlow v. New Y ork, 268
U.S. 652, 666 (1925).

% E.g., LA. CONST. Art. | 87; MD. DECL. RTS. Art. 40; Mo. CONsT. Art. | §8; N.H. CONST.
Pt. I, art. 22; ORE. CONST. Art. | §8; TEX. CONST. Art. | §8.
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The First Amendment protects both pure speech and expressive conduct used
to convey amessage or embody anideology.®® However, the Supreme Court haslong
recogni zed that the First Amendment doesnot afford all formsof expression absolute
protection, and thegovernment constitutionally may prohibit theformsof expression
that fall outside of the First Amendment’s protections.”” The First Amendment
permits “restrictions upon the content of speech in afew limited areas, which are of
such slight social value as a step to truth that any benefit that may be derived from
them is clearly outweighed by the social interest in order and morality.”?

The proscribabl e categories of speechinclude, but arenot limited to, obscenity,*
“fighting words,”® and “truethreats.”*! The Supreme Court recently decided acase
analyzing the constitutionality of across-burning statute, categorizing the prohibited
conduct as a“true threat.”

Virginia v. Black.

Virginia v. Black considered the constitutionality of a Virginia statute that
banned cross-burning “with the intent to intimidate.”* Men had been convicted
under the statute in two separate cases, which the Supreme Court consolidated and
heard together.®® In the first case, Mr. Black burned a cross on the property of a
fellow member of the Ku Klux Klan (“Klan”).* The property was located in full
view of apublic highway where neighbors and passers-by could view the ceremony
and the burning cross.® In the second case, Mr. Elliot burned a cross on the front
lawn of an African American family who had moved in next door.*

The statute under which the men were convicted read, in pertinent part:

It shall be unlawful for any person or persons, with theintent of intimidating any
person or group of persons, to burn, or cause to be burned, a cross on the

% See Tinker v. Des Moines School Dist., 393 U.S. 503, 513-14 (1969) (finding that a
school ban on armbandsto protest the Viethamwar wasno | ess offensive to the Constitution
than a ban on expressing that opinion verbally in class discussions).

2" Chaplinsky v. State of New Hampshire, 315 U.S. 568, 571-72 (1942).
ZR.A.V.v. City of St. Paul, Minn., 505 U.S. 377, 382-83 (1992)(internal citation omitted).

2 Roth v. United States, 354 U.S. 476, 485 (1957)(holding that obscenity is not protected
by the First Amendment).

% See Chaplinsky, 315 U.S. at 573 (holding that certain words that would incite an average
person to fight may be prohibited).

3 See Virginia v. Black, 538 U.S. 343, 363 (2003)(finding that cross-burning is a
particularly virulent form of intimidation that may be punished as a“true threat”).

#1d. at 343.
% 1d. at 348.
#1d.
®d.
*d. at 350.
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property of another, a highway or other public place....
Any such burning of a cross shall be prima facie evidence of an intent to
intimidate.>

After laying out the statute, the Court proceeded to tracethe history of cross-burning,
placing particular emphasis upon the use of the burning cross as a threat of future
bodily harm by the Klan.®® The Court noted that “while cross burning sometimes
carries no intimidating message, at other times the intimidating message is the only
message conveyed.”*

Writing for the Court,”® Justice O’ Connor indicated that cross burning, if
accomplished with the intent to intimidate a person or group, could be considered a
“true threat” in light of the history of burning crosses** In endorsing the
constitutionality of the statutory provision banning cross burning with the “intent to
intimidate,” the Court defined atrue threat.*

“True threats’ encompass those statements where the speaker means to
communicate a serious expression of an intent to commit an act of unlawful
violenceto a particular individual or group of individuals. See Wattsv. United
Sates, [394 U.S. 705, 708 (1969)] (“political hyperbole” is not a true threat);
RA.V. v. City of &. Paul, 505 U.S. at 588. The speaker need not actually intend
to carry out thethreat. Rather, aprohibition ontruethreats” protectsindividuals
from the fear of violence” and “from the disruption that fear engenders,” in
addition to protecting people “from the possibility that the threatened violence
will occur.” 1bid. Intimidation in the constitutionally proscribable sense of the
word is a type of true threat, where a speaker directs a threat to a person or
group of persons with the intent of placing the victimin fear of bodily harm or
death.®

Because cross burning is often intimidating, and often done with the intent of
creating pervasive fear in victims that they are a target of violence, it seemsto fall
squarely within the type of constitutionally proscribable speech described by the
Court.*

571d. at 348.
¥ 1d. at 352-58.
¥ 1d. at 357.

40 Justice O’ Connor’ s opinion was joined by Chief Justice Rehnquist and Justices Stevens
and Breyer, id at 347. Justices Souter, Kennedy and Ginsburg concurred in the judgment
in part and dissented in part, id. at 380; asdid Justice Scaliain aseparate opinion, id. at 368;
Justice Thomasdissented, although hejoined portionsof Justice Scalia’ sopinion, id. at 388.

4 |d. at 359-60.

%24, at 360.

%3 |d. at 359-60 (emphasis added)
“1d.
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The Court also recognized that, historically, crosses have been burned for
reasons that are protected by the First Amendment.* The act of burning crossesis
common at traditional Klan meetings, not unlike the meeting Mr. Black held during
whichthecrosswaslit, and those gathered sang songs, including “ Amazing Grace.”
However, the majority declined to find that once alaw discriminates based on this
typeof content, thelaw isunconstitutional .*” TheFirst Amendment does not prohibit
all forms of content discrimination within a proscribable area of speech.*®

Within the types of content discrimination that did not violate the First
Amendment, the Court cited RA.V.* for the proposition that “when the basis for the
content discrimination consists entirely of the very reason the entire class of speech
at issue is proscribable, no significant danger of idea or viewpoint discrimination
exists.”® In this case, Virginiadid not single out cross-burning with the intent to
intimidatefor certain reasons, such as cross-burning with theintent tointimidate due
to racial prejudice, but rather banned all cross burning done with the intent to
intimidate regardless of theunderlying animus.>® The majority found thefactsof one
of the casesit wasdecidingillustrative.* It was unclear from therecord whether Mr.
Elliot burned acrosson hisneighbor’ slawn to expressracial hatred or to expresshis
lack of appreciation for complaints about guns Mr. Elliot fired in his back yard.>
Because the Virginia statute was written to include Mr. Elliot’s conduct regardless

“1d.

“1d. at 360 (footnote 2).
471d. at 361.

8.

“1In RA.V., the Supreme Court struck down a statute which banned cross-burning similar
but not identical to the statute at issueinthiscase. R.A.V., 505 U.S. at 379. The statutein
RA.V. read:
Whoever places on public or private property a symbol, object, appellation,
characterization or graffiti, including, but not limited to, aburning cross or Nazi
swastika, which one knows or has reasonable grounds to know arouses anger,
alarm or resentment in othersonthebasisor race, color, creed, religion or gender
commits disorderly conduct and shall be guilty of a misdemeanor.
Id. at 380. The Court held that the statute criminalized speech based on protected features
of otherwise proscribable speech. |d. at 385. In that way, it singled out for opprobrium
certain specificideasand | eft othersuntouched. 1d. Though the ordinance had been limited
only to apply to“fightingwords,” it was clear fromthe statute that it only applied to fighting
words in connection with hostility on the basis of “race, color, creed, religion or gender.”
Id. at 391. So, for example, conduct otherwise proscribable under the statute, like burning
across, would not be punishableif done with animustowardsaperson’ s sexual orientation.
Id. The Court found this to be impermissible viewpoint and content discrimination, but
suggested that a statute which was not limited to certain topics would pass constitutional
review. Id. at 396.

%0 |d. at 361-62 (citing R.A.V. 505 U.S. at 388).
5 |d. at 362.

%2 |d. at 363,

5|,
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of hismotivation, the statute did not discriminate against his conduct on the basis of
the content of themessagethe cross-burning conveyed and fell withinthe permissible
bounds of content discrimination outlined in RA.V.>

The Court acknowledged that cross burning is a particularly virulent form of
intimidation.*® As aresult, the Court held that a statute which criminalizes cross-
burning “with the intent to intimidate” is fully consistent with the Court’ s previous
holdings.® Likening the situation to its obscenity cases where a state may regulate
only that obscenity “which ismost obscene,” the Court held that a state may choose
to prohibit “only those forms of intimidation that are most likely to inspire fear of
bodily harm.”>’

Followingthe“truethreat” analysis, JusticesO’ Connor, Rehnquist, Stevens, and
Breyer went on to strike down the statute, because it contained another provision that
made the act of cross burning primafacie evidence of theintent to intimidate.®® The
plurality found that, though it was constitutional to ban cross burning with theintent
to intimidate as a “true threat,” the prima facie evidence provision could create an
unacceptable danger that protected speech would be criminalized or chilled.”® The
issue in this portion of the opinion was a jury instruction delivered in Mr. Black’s
case.®® Theinstruction stated that “the act of burning a cross, by itself, is sufficient
evidence to infer the required intent.”®* This interpretation of the prima facie
evidence provision rendered the statute unconstitutional, in the plurality’s view.®
“The provision permitsthe Commonwealth to arrest, prosecute, and convict aperson
based solely on the fact of cross burning itself.”®® In the plurality’s view, the
provision stripped away “the very reason why a State may ban cross burning with
intent to intimidate,” and created an unacceptable risk of the suppression of ideas.®
Onthat basis, theplurality held that the statutewasinvalid onitsface.*® Recognizing
that the Virginia Supreme Court had not passed on the meaning of the primafacie
evidenceprovision, theplurality left openthepossibility that Virginia' shighest court

*d.
> d.

% d. at 368 (Stevens, J. concurring) (“Cross burning with an intent to intimidate
unguestionably qualifiesasthekind of threat that isunprotected by the First Amendment.”).

> 1d. at 363.

%8 d. Justice Scaliaconcurredin “truethreat” portion of Justice O’ Connor’ s opinion of the
Court, id. at 368; Justices Souter, Kennedy and Ginsburg concurred with the result reached
in the opinion for the Court.

?d.
|d. at 364.
o d.
62 d.
% d. at 365.
#1d.
®d. at 367.
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could apply a constitutional interpretation to the prima facie evidence part of the
statute, or sever it from the statute completely.®

Justices Scaliaand Thomas dissented from the plurality’ s view that the prima
facie evidence provision rendered the statute facially unconstitutional.”” Justice
Scalia, joined by Justice Thomas, argued that primafacie evidence, asinterpreted by
Virginia courtsin the past, “cut[] off no defense nor interpose[d] any obstacleto a
contest of the facts.”® In Scalia's view, prima facie evidence “is evidence that
suffices, on its own, to establish a particular fact,” but that is true only to the extent
that presumption remains unrebutted.® The act of burning acrossis sufficient only
to create anissuefor thetrier-of-fact with respect to theintent element of the offense,
not to establish an irrebuttable presumption of intent to intimidate.”

Scalia, further, cited a decision in which the Supreme Court emphasized that
“whereastatute regul atesexpressive conduct, the scope of the statute does not render
it unconstitutional unless its overbreadth is not only real, but substantial ... judged
in relation to the statutes’ plainly legitimate sweep.””* Justice Scalia argued that an
instance in which a person would burn a cross in public view without the intent to
intimidate and then refuse to present adefense would be exceedingly rareand did not
riseto alevel of substantiality that would render the statute unconsitutional.”” The
classof personsthe plurality was concerned could be convicted impermissibly under
the primafacie evidence provision was far too insubstantial to justify striking down
the statute as facially invalid.” Justice Scalia agreed, however, that the jury
instructionin Mr. Black’ s case wasimproper and would have remanded the case for
interpretation of the primafacieevidenceprovision, rather than hold the entire statute
unconstitutional.™

Justice Thomasal so wrote separately in dissent. Justice Thomasargued that the
primafacieevidence provision created aninference asopposed to apresumption, and
should not raise concern for the Court. A presumption, Justice Thomas noted,
compels the fact-finder to draw a certain conclusion or a certain inference from a
given set of facts.”” On the other hand, an inference does not compel a specific
conclusion, but “merely applies to the rational potency or probative value of an
evidentiary fact to which the fact-finder may attach whatever force or weight it

|d.

7 1d. at 374.

% |d. at 370 (Scalia, J. dissenting).
d.

°1d. at 374.

™ |d. at 375. (internal citation omitted)
21d.

?1d. at 374.

“1d.

= 1d.
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deemsbest.” " Thomasobserved that statutes prohibiting possession of drugsimplied
an intent to distribute based upon the quantity of drugs held and nothing more.”” In
Thomas's opinion, these possession with intent statutes operated in much the same
way as the statute at issue in this case.”

Justice Thomas also dissented from the Court’ s constitutional analysis of the
statute. Justice Thomasargued that banning cross-burning did not implicatethe First
Amendment because the statute banned conduct only.” In tracing the history of the
cross-burning statute at issue, Justice Thomasnoted that thelaw wasenacted in 1952,
a time when the Virginia legislature was controlled by segregationists® The
legislature recognized that cross-burning wasterrorizing conduct and punishablefor
that reason.®! It is unlikely, in Justice Thomas's view, that a state legislature that
thoroughly supported segregation and the superiority of the white race would have
intended to proscribethemessage of whiteracial superiority.®? Rather, thelegislature
considered burning acrossto be an act of terrorism and sought to forbid the conduct,
not expression.® As aresult, Justice Thomas saw no reason to analyze the statute
under the First Amendment.®

Justice Souter al so wrote separately joi ned by Justices K ennedy and Ginsburg.®
Justice Souter woul d have found the statute unconstitutional % Hedisagreed withthe
Court’s interpretation of R.A.V. and the application of the “particular virulence”
exception outlined in that case to cross-burnings.®” Rather, Souter would have
analyzedtheVirginiastatutefor whether its“ nature” issuch “that thereisnorealistic
possibility that official suppression of ideasis afoot.”®

Regardless of that distinction, Justice Souter did not believe either conviction
could be upheld when considering the entire statute asit was applied to the accused.®
In Souter’s view, the primary effect of the prima facie evidence clause “is to skew
jury deliberations toward conviction in cases where the evidence of intent to

®1d. at 395. (emphasisin original)
1d. at 398.

8 d.

™ |d. at 388 (Thomas, J. dissenting).
8 |d. at 393-94.

8 |d. at 393.

1d. at 394.

8 1d.

8 1d. at 395.

& 1d. at 380-81.

% 1d. at 381.

8 1d. at 382.

8 |d. at 384. (citation omitted)

8 1d. at 384-85.
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intimidateisrelatively weak and arguably consi stent with asolely ideol ogical reason
for burning.”® In that way, Souter viewed the statute as suppressing ideas to an
unacceptable degree.*

Onthebasisof Black, it would appear that without offending First Amendment
precepts alaw may proscribe cross burning and similar exhibits intended to convey
“true threats.” Whether it may proscribe only those true threats that also include a
hate crime element of the type found in the ordinance in RA.V. is unclear at best.®?

Overbreadth and Vagueness.

Overbreadth. Lower court cases decided after Black continue to address
overbreadth and vagueness challenges to threat, harassment and intimidation
statutes.”®  An otherwise valid governmental regulation may be deemed
unconstitutional if it “ sweeps so broadly asto impinge upon activity protected by the
First Amendment.”** Whereagovernment proscribesboth constitutional ly protected
speech and speech that is not protected by the First Amendment, the regulation may
be struck down on grounds that it is overly broad.*

Where a statute proscribes conduct rather than “pure speech,” the Supreme
Courtislesslikely to invalidate the statute on overbreadth grounds. Asthe conduct
astatute prohibitsmovesfurther fromtherealm of “ pure speech” toward conduct that
may fall within the scope of otherwise valid crimina laws, like harassment or
terroristic threats, the protected speech that may be deterred “cannot, with
confidence, justify invalidating the statute onitsface.” * AsJustice Scaliapointed out
in Black, “where astatute regul ates expressive conduct, the scope of the statute does
not render it unconstitutional unlessits overbreadth is not only real, but substantial

“d.
% 1d. at 386.

2 1d. at 362 (internal citations and quotations omitted)(“ Similarly, Virginia' s statute does
not run afoul of the First Amendment insofar as it bans cross burning with intent to
intimidate. Unlikethe statute at issuein RA.V., the Virginia statute does not single out for
opprobrium only that speech directed toward ‘ one of the specified disfavor topics. It does
not matter whether an individual burns a cross with intent to intimidate because of the
victim’'s race, gender, or religion, or because of the victim’'s political affiliation, union
membership, or homosexuality.”).

% E.g., United States v. Cassell , 408 F.3d 622, 635 (9" Cir. 2005)(rejected vagueness
challenge to a statute that prohibits interference with afederal 1and sale by intimidation);
Ward v. Utah, 398 F.3d 1239, 1247-254 (10" Cir. 2005)(rejecting overbreadth and
vagueness challenges to the state intimidation crimes enhancement statute).

% Dandridge v. Williams, 397 U.S. 471, 484 (1970).

% Virginiav. Hicks, 539 U.S. 113, 118 (2003)(citation omitted)(noting that when alaw is
shown to punish asubstantial amount of free speech beyond the legitimate scope of thelaw,
the statute is unconstitutional).

% Broadrick v. Oklahoma, 413 U.S. 601, 615 (1973).
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... judged in relation to the statute’ s plainly legitimate sweep.”¥” Asaresult, statutes
that ban conduct, which may otherwise be expressive, likely must create adanger of
deterring a substantial amount of protected speech in order to be declared facially
overbroad.

Statutes banning expressive conduct that may be considered “true threats’ are
not immune, however, to afacial overbreadth challenge. Faced with the problem of
potential unconstitutionality, state courts, by and large, have used the canons of
statutory construction to limit the reach of statutesto proscribe only “truethreats’ as
defined by the Court in Black.® Accepted rules of statutory construction instruct
courtsto, when feasible, construe the regul atory effects of statutes challenged under
the First Amendment to punish only expressionwhichfallsoutsidethe Amendment’s
protection.” Using this general principle, courts have read statutes to prohibit only
those constitutionally proscribableformsof expression, taking careto avoid applying
the statute to protected speech.’® Asthe Supreme Court held in Black, statutessuch
asthoseaddressed inthisreport, if interpreted by state courtsonly to prohibit conduct
that amounts to intimidation or expressions meant to communicate a serious threat
of harm, would likely pass constitutional muster.

Vagueness. “Even if an enactment does not reach a substantial amount of
constitutionally protected conduct, it may be impermissibly vague becauseit failsto
establish standards for the police and public that are sufficient to protect against the

% Black, 538 U.S. at 375 (Scalia, J. concurring in part, concurring in the judgment in part,
and dissenting in part)(citing Osborne v. Ohio, 495 U.S. 103, 112 (1990)).

% See e.g., Washington v. Johnston, 127 P.3d 707, 709 (Wash. 2006)(finding that a
Washington statute must be construed to prohibit only true threats to avoid invalidation on
overbreadth grounds), Wise v. Commonwesalth., 641 S.E.2d 134, 138 (Va Ct. App.
2007)(holding that a Virginia statute that prohibited threats constitutional because it
encompassed only “threats of bodily harm” and that threatening the life of an officer, even
in the heat of the moment, was a“true threat”).

% Broadrick v. Oklahoma, 413 U.S. 601, 613 (1973)(noting that an overbroad statute may
not be given effect unless and until “a limiting instruction or partial invalidation so limits
it asto remove’ the threat of deterring protected expression).

100 Seee.g., Washington v. Johnston, 127 P.3d at 709, Citizen Publishing Co. v. Arizona, 115
P.3d 107, 114 (Ariz. 2005)(holding that a statute which prohibited “threatening” or
“intimidating” did not apply to aletter to the editor published in a newspaper, because the
letter could not be considered a “true threat”), Michigan v. Osantowski, 736 N.W.2d 289,
296-99 (Mich. Ct. App. 2007)(holding that a statute which prohibited acts of terrorismonly
prohibited “true threats” and that commenting repeatedly in and internet chat room about
killing school classmates constituted a “true threat”), Wise v. Commonwealth of Va, 641
S.E.2d at 138 (holding a Virginia statute that prohibited threats constitutional because it
encompassed only “threats of bodily harm” and that threatening the life of an officer, even
in the heat of the moment, was a true “threat”), Dunham v. Roer, 708 N.W.2d 552, 566
(Minn. Ct. App. 2006)(upholding the constitutionality of a statute where the focus was to
prohibit unwanted acts, words, or gestures and its application to the appellant where the
appellant had repeatedly call ed therespondent derogatory namesand used of fensive gestures
to communicate her anger).
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arbitrary deprivation of liberty interests.”'* Y et, there is nothing inherently vague
about statutes that outlaw the use, with the intent to threaten, of burning crosses or
other harbingers of violence, athough as with any type of statute they may be
imprecisely drawn upon occasion.'%

Fighting Words.

Crossburning and comparabl e exhibitsmay provokeanger aswell asfear. Laws
that condemn threats have sometimes been defended on the ground “fighting words”
lie beyond the pale of the First Amendment’s protection. This category of
unprotected speech is of somewhat uncertain dimensions. RA.V. is a “fighting
words’ case, yet the Court in Black opted for a“truethreat” mode of analysisinstead.
Ontheother hand, in Black it elected to distinguish rather than reject or ignoreR A.V.

The“fighting words” doctrine begins in Chaplinsky v. New Hampshire, where
the Court held that fighting words, by their very utterance inflict injury or tend to
incite an immediate breach of the peace and may be punished consistent with the
First Amendment.'® In Chaplinsky, the Court upheld a statute which prohibited a
person from addressing “any offensive, derisive or annoying word to any other
person who is lawfully in any street or other public place,” calling “him by any
offensiveor derisivename,” or making “any noiseor exclamationin hispresenceand
hearing with the intent to deride, offend or annoy him, or to prevent him from
pursuing hislawful business or occupation.”** The state court construed the statute
as forbidding only those expressions “as have a direct tendency to cause acts of

101 Chicago v. Morales, 525 U.S. 41, 52 ((1999)(citing K olender v. Lawson, 461 U.S. 352,
358 (1983)).

102 | ansdell v. State, _ So.2d __, _, 2007 WL 2811969, (Ala.Crim.App. Sept. 28,
2007)(*Finally, we note that Alabama is not alone in criminalizing conduct by which an
individual terrorizesothersby threateningviolence or damageto property. Indeed, numerous
other states have criminalized such conduct. Moreover, those statutes have withstood
constitutional challenges based on overbreadth and vagueness. See Allenv. Sate, 759 P.2d
541, 545 (Ak.Ct.App.1988); Inre Ryan A., 202 Ariz. 19, 39 P.3d 543 (Ariz.Ct.App.2002);
People v. Maciel, 113 Ca.App. 4th 679, 685, 6 Cal.Rptr.3d 628, 634 (2003); Sate v.
Crudup, 81 Conn.App. 248, 263, 838 A.2d 1053, 1064 (2004); Saidi v. State, 845 So.2d
1022, 1026 (Fla.Dist.Ct.App.2003); Reilly v. State, 847 F.Supp. 951, 958 (M.D.Fla.1994);
Lanthrip v. Sate, 235 Ga. 10, 218 S.E.2d 771 (1975); Masson v. Saton, 320 F.Supp. 669,
672-73 (N.D.Ga.1970); Sate v. Chung, 75 Haw. 398, 862 P.2d 1063 (1993); Thomas V.
Commonwealth, 574 SW.2d 903, 909 (Ky.Ct.App.1978); Sykesv. Sate, 578 N.W.2d 807
(Minn.Ct.App.1998); Sate v. Schmailzl, 243 Neb. 734, 740-41, 502 N.W.2d 463, 467-68
(1993); Commonwealth v. Bunting, 284 Pa.Super. 444, 455, 426 A.2d 130, 136 (1981); Sate
v. Lanier, 81 S .W.3d 776 (Tenn.Crim.App.2000).”). Examples of imprecision include,
Botts v. State, 604 S.E.2d 512 (Ga. 2004)(finding unconstitutionally vague a hate crime
penalty statute that enhanced the penalties for crimes motivated by “bias’ and “ prejudice”
but failed to distinguish between invidious bias or prejudice and lawful bias or prejudice);
Statev. Williams, 26 P.3d 890 (Wash. 2001)(finding unconstitutional ly vague a statute that
outlawed threats to “mental health” without defining “mental health”).

108 Chaplinsky, 315 U.S. at 572.
104 |dl, at 560.
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violenceby thepersontowhom, individually, theremark [was] addressed.”*® Given
the limited scope of application, the Supreme Court held that the statute at issue did
not proscribe protected expression.'®

This category of proscribable speech appears to be more difficult to define
within the bounds of the Constitution and requiresthethreat of animmediate breach
of peacein order to be punishable. In Cohen v. California, the Supreme Court held
that words on a t-shirt that contained an expletive were not directed at a person in
particular and could not be said to incite an immediate breach of the peace.” For
that reason, profane words that are not accompanied by any evidence of violence or
public disturbance are not “fighting words.”*® The Court went on to describe the
value of expression in communicating emotion.’® In the Court’s view, certain
words, including expletives, which could in other contexts be construed as fighting
words, may be indispensable in effectively communicating emotion, a form of
expression protected by the First Amendment.*® In Brandenburg v. Ohio, the
Supreme Court struck down an Ohio statute that criminalized advocating violent
meansto bring about social and economic change.™* The Court found that the statute
failed to distinguish between advocacy, which is protected by the First Amendment,
and incitements to “imminent lawless action,” which are not protected.™ These
casesillustrate that “fighting words’ require an immediate risk of abreach of peace
in order to be proscribable. What speech is proscribable, therefore, appears highly
dependent upon the context in which it arises.*® Moreover, it can hardly escape
notice that RA.V. involved a law that outlawed cross burning with the intent to
annoy, while Black involved a law that outlawed cross burning with the intent to
threaten. Thefirst the Court found impermissible. The second it said offended only
because an attendant provision effectively read the intent to threaten out of the
proscription.

105 1d. at 572.

106 Id

197403 U.S. 15, 20 (1971).

108 |d

191d. at 26.

110 |d

111305 U.S. 444, 446 (1969)(per curiam).
12 d, at 448.

113 See Odem v. Mississippi, 881 So.2d 940, 948 (Miss. Ct. App. 2004)(finding that
complaints and shouts of profanity from the defendant rose to thelevel of “fighting words”
wherethe officer to whom he spoke did not initiate the conversation nor did the officer have
the opportunity to walk away); seealso Washingtonv. King, 145 P.3d 1224 (Wash. Ct. App.
2006)(noting that “it is context that makes a threat “true” or serious), Commonwealth v.
Pike, 756 N.E.2d 1157, 1158-60 (Mass. App. Ct. 2001)(upholding the conviction of a
woman for violation of her neighbor’s civil rights where she posted signs in her yard
accusing homosexual's of molesting young children and yelled insulting names as well as
invitationsto aphysical fight because the words and conduct constituted “fighting words”).
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Conclusion.

To the extent that statutes of the types identified in this report ban expressive
conduct that falls outside the protection of the First Amendment, the laws generally
pass constitutional muster. When the laws can be read to encompass expressive
conduct that is normally protected by the United States Constitution as well as
traditionally criminal conduct, the statute likely must chill a substantial amount of
protected conduct in order to be deemed facially invalid. Courts may limit their
interpretations of statutes that appear to sweep too broadly on their faces to
encompass only those forms of expression that are constitutionally proscribable.
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STATES CRIMINALIZING PUBLIC MASK-WEARING (14)

ALABAMA
Code of Ala. § 13A-11-9. Loitering
(a) A person commits the crime of loitering if he:

(4) Being masked, loiters, remains or congregates in a public place; or
(b) A person does not commit a crime under subdivision (a)(4) of this section if he is going to or
from or staying at a masquerade party, or is participating in a public parade or presentation of an
educational, religious, or historical character or in an event as defined in subdivision (1) of Section
13A-11-140.
(e) Loitering is a violation.
HISTORY: Acts 1977, No. 77-607.

CONNECTICUT

Conn. Gen. Stat. § § 53-37a. Deprivation of a person's civil rights by person wearing mask or
hood: Class D felony.

Any person who, with the intent to subject, or cause to be subjected, any other person to the
deprivation of any rights, privileges or immunities, secured or protected by the Constitution or laws
of this state or of the United States, on account of religion, national origin, alienage, color, race, sex,
blindness or physical disability, violates the provisions of section 46a-58 while wearing a mask,
hood or other device designed to conceal the identity of such person shall be guilty of a class D
felony.

History: (P.A. 82-14,S. 1, 2.)

DISTRICT OF COLUMBIA

D.C. Code § 22-3312.03 Wearing hoods or masks [Formerly § 22-3112.3]

(a) No person or persons over 16 years of age, while wearing any mask, hood, or device whereby any

portion of the face is hidden, concealed, or covered as to conceal the identity of the wearer, shall:
(1) Enter upon, be, or appear upon any lane, walk, alley, street, road highway, or other public
way in the District of Columbia;
(2) Enter upon, be, or appear upon or within the public property of the District of Columbia;
or
(3) Hold any manner of meeting or demonstration.

(b) The provisions of subsection (a) of this section apply only if the person was wearing the hood,

mask, or other device:
(1) With the intent to deprive any person or class of persons of equal protection of the law or
of equal privileges and immunities under the law, or for the purpose of preventing or
hindering the constituted authorities of the United States or the District of Columbia from
giving or securing for all persons within the District of Columbia equal protection of the law;
(2) With the intent, by force or threat of force, to injure, intimidate, or interfere with any
person because of his or her exercise of any right secured by federal or District of Columbia
laws, or to intimidate any person or any class of persons from exercising any right secured by
federal or District of Columbia laws;
(3) With the intent to intimidate, threaten, abuse, or harass any other person;
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(4) With the intent to cause another person to fear for his or her personal safety, or, where it
is probable that reasonable persons will be put in fear for their personal safety by the
defendant's actions, with reckless disregard for that probability; or
(5) While engaged in conduct prohibited by civil or criminal law, with the intent of avoiding
identification.

HISTORY: 1981 Ed., § 22-3112.3; Mar. 10, 1983, D.C. Law 4-203, § 4, 30 DCR 180.

DELAWARE
11 Del. C. § 1301. Disorderly conduct; unclassified misdemeanor
A person is guilty of disorderly conduct when:
(1) The person intentionally causes public inconvenience, annoyance or alarm to any other person, or
creates a risk thereof by:
g. Congregating with other persons in a public place while wearing masks, hoods or other
garments rendering their faces unrecognizable, for the purpose of and in a manner likely to
imminently subject any person to the deprivation of any rights, privileges or immunities
secured by the Constitution or laws of the United States of America
(2) The person engages with at least 1 other person in a course of disorderly conduct as defined in
subdivision (1) of this section which is likely to cause substantial harm or serious inconvenience,
annoyance or alarm, and refuses or knowingly fails to obey an order to disperse made by a peace
officer to the participants. Disorderly conduct is an unclassified misdemeanor.
HISTORY: 11 Del. C. 1953, § 1301; S8 Del. Laws, c. 497, § 1; 59 Del. Laws, c. 203, §§ 23, 24; 63
Del. Laws, c. 305, § 1; 67 Del. Laws, c. 130, § 8; 70 Del. Laws, c. 186, § 1.

FLORIDA

Fla. Stat. § 876.13 Wearing mask, hood, or other device on public property

No person or persons shall in this state, while wearing any mask, hood, or device whereby any
portion of the face is so hidden, concealed, or covered as to conceal the identity of the wearer, enter
upon, or be, or appear upon or within the public property of any municipality or county of the state.

GEORGIA

0.C.G.A. § 16-11-38. Wearing mask, hood, or device which conceals identity of wearer

(a) A person is guilty of a misdemeanor when he wears a mask, hood, or device by which any
portion of the face is so hidden, concealed, or covered as to conceal the identity of the wearer and is
upon any public way or public property or upon the private property of another without the written
permission of the owner or occupier of the property to do so.

HISTORY: Ga. L. 1951, p. 9, §§ 3, 7; Code 1933, § 26-2913, enacted by Ga. L. 1968, p. 1249, §
1. NOTES: LAW REVIEWS. --For note, "Klan, Cloth and Constitution: Anti-mask Laws and the
First Amendment," see 25 Ga. L. Rev. 819 (1991).

OHIO

ORC Ann. 3761.12

No person shall unite with two or more others to commit a misdemeanor while wearing white caps,
masks, or other disguise.
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OKLAHOMA

21 OKI. St. § 1301

It shall be unlawful for any person in this state to wear a mask, hood or covering, which conceals the
identity of the wearer.

SOUTH CAROLINA

S.C. Code Ann. § 16-7-110

No person over sixteen years of age shall appear or enter upon any lane, walk, alley, street, road,
public way or highway of this State or upon the public property of the State or of any municipality or
county in this State while wearing a mask or other device which conceals his identity. Nor shall any
such person demand entrance or admission to or enter upon the premises or into the enclosure or
house of any other person while wearing a mask or device which conceals his identity. Nor shall any
such person, while wearing a mask or device which conceals his identity, participate in any meeting
or demonstration upon the private property of another unless he shall have first obtained the written
permission of the owner and the occupant of such property.

History: 1962 Code § 16-114; 1952 Code § 16-114; 1951 (47) 132.

VIRGINIA
Va. Code Ann. § 18.2-422

It shall be unlawful for any person over sixteen years of age while wearing any mask, hood or other
device whereby a substantial portion of the face is hidden or covered so as to conceal the identity of
the wearer, to be or appear in any public place, or upon any private property in this Commonwealth
without first having obtained from the owner or tenant thereof consent to do so in writing. However,
the provisions of this section shall not apply to persons

(1) wearing traditional holiday costumes;

(11) engaged in professions, trades, employment or other activities and wearing protective masks
which are deemed necessary for the physical safety of the wearer or other persons;

(111) engaged in any bona fide theatrical production or masquerade ball; or

(iv) wearing a mask, hood or other device for bona fide medical reasons upon the advice of a
licensed physician or osteopath and carrying on his person an affidavit from the physician or
osteopath specifying the medical necessity for wearing the device and the date on which the wearing
of the device will no longer be necessary and providing a brief description of the device.

The violation of any provisions of this section shall constitute a Class 6 felony.

History: Code 1950, §§ 18.1-364, 18.1-367; 1960, c. 358; 1975, cc. 14, 15; 1986, c. 19.

WEST VIRGINIA
W. Va. Code § 61-6-22
a) Except as otherwise provided in this section, no person, whether in a motor vehicle or otherwise,
while wearing any mask, hood or device whereby any portion of the face is so covered as to conceal
the identity of the wearer, may:
(1) Come into or appear upon any walk, alley, street, road, highway or other thoroughfare
dedicated to public use;

35



(2) Come into or appear in any trading area, concourse, waiting room, lobby or foyer open to,
used by or frequented by the general public;
(3) Come into or appear upon or within any of the grounds or buildings owned, leased,
maintained or operated by the state or any political subdivision thereof;
(4) Ask, request, or demand entrance or admission to the premises, enclosure, dwelling or
place of business of any other person within this state; or
(5) Attend or participate in any meeting upon private property of another unless written
permission for such meeting has first been obtained from the owner or occupant thereof.
(c) Any person who violates any provision of this section is guilty of a misdemeanor, and, upon
conviction thereof, shall be fined not more than five hundred dollars or imprisoned in the county jail
not more than one year, or both fined and imprisoned.
History: 1988, c. 38.

Source: http://www.adl.org/learn/hate_crimes_laws/state level anti_klan_statutes.pdf
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TIME, PLACE, AND MANNER: CONTROLLING THE RIGHT TO PROTEST
BY Martin J. King, J.D.
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Legal Digest

In towns it is impossible to
prevent men from assembling,
getting excited together and
forming sudden passionate
resolves. Towns are like great
meeting houses with all the
inhabitants as members. In
them the people wield immense
influence over their magistrates
and often carry their desires into

execution without intermediaries.

—Alexis de Tocqueville

20 / FBI Law Enforcement Bulletin

hese words, published
T in 1835 by Alexis de

Tocqueville in the book
American Democracy, were
intended as an observation on
the importance of the right of
assembly to a citizen’s ability to
directly influence the political
process.! However, the ability to
“carry their desires into execu-
tion” has a potentially ominous
connotation in a post-Septem-
ber 11 environment where a
concern for security and public
safety is paramount. If, for
example, the desire to be car-
ried into execution is to “affect
the conduct of a government by

© Mark C. Ide

mass destruction,” then it quali-
fies as an act of terrorism that
law enforcement is charged with
preventing.? An event, activity,
or meeting having political, ide-
ological, or social significance
might hold an equal attraction
to a peaceful protestor as it
would to a potential terrorist or
anarchist. Thus, the dilemma,
long faced by law enforcement
but now exacerbated by the
omnipresent threat of terrorism,
is how to effectively exercise
control over such events, which
often involve large gatherings
of people, in the interest of pre-
serving public order and safety
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without trammeling the First
Amendment rights of protest-
ers. This article examines how
courts have recently reconciled
security-based restrictions with
the right to protest.

The Right of Public Protest

Freedom of speech and the
right of the people peaceably
to assemble are specifically
guaranteed by the First Amend-
ment to the U.S. Constitution.?
Protest activity falls squarely
within the First Amendment’s
guarantees of freedom of speech
and assembly.* The right to
protest is most highly protected
when assembly for purposes
of expression takes place on
property that, by law or tradi-
tion, has been given the status
of a public forum, such as
public streets, sidewalks, and
parks, rather than on property
that has been limited to some
other governmental use.’ Nev-
ertheless, it is well settled that
the First Amendment does not
guarantee unlimited access to
government property for ex-
pressive purposes. Because
expressive conduct occurring in
public places, by its very nature,
may conflict with other pursuits
of the general population within
that space, the need to balance
competing interests in this area
has long been recognized.
The U.S. Supreme Court itself
has noted that “courts have for
years grappled with the claims
of the right to disseminate

ideas in public places as against
claims of an effective power in
government to keep the peace
and protect other interests of a
civilized community.”’
Accordingly, although
protest activity in public places
is protected by the Constitution
as free speech, it is afforded less
protection than other forms of
expression that do not involve
conduct.® Individuals who
communicate ideas by conduct,
such as participating in a pro-
test march, have less protection
than those who communicate
ideas by “pure speech,” such as
speaking or publishing. In-
deed, the terms speech plus and
expressive conduct are used to
describe public demonstrations
that involve the communica-
tion of political, economic, or
social viewpoints by means of
picketing, marching, distribut-
ing leaflets, addressing publicly
assembled audiences, soliciting

door-to-door, or other forms of
protest.” The expression of ideas
in a manner that neither threat-
ens public safety nor under-
mines respect for the rule of law
is afforded comprehensive pro-
tection under the First Amend-
ment. When speech does not
involve aggressive disruptive
action or group demonstrations,
it is almost always protected
from government regulation.'
Conduct, however, is subject

to reasonable regulation by the
government even though in-
tertwined with expression and
association.!' Demonstration
routes, for instance, sometimes
must be altered to account

for the requirements of traf-

fic or pedestrian flow.'> People
have a constitutional right to
march in a protest but not with
noisy bull horns at 4 a.m. in a
residential neighborhood." In
regulating expressive conduct,
the government is not permitted

114
Reasonable
restrictions as to

are justified....

the time, place, and
manner of speech
in a public forum are
permissible provided
those restrictions

J)

Special Agent King is a legal instructor at the FBI Academy.
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to completely close all avenues
for public protest or to restrict
access to public forums based
on considerations of the content
of the message or viewpoint of
the speaker.'

Government restriction of
expressive activity imposed in
advance of its occurrence raises
the specter of a prohibited form
of content or viewpoint dis-
crimination known as a “prior
restraint” on speech.!> Concerns
over prior restraints relate
primarily to government restric-
tions on speech that result in
censorship.!'® Although the U.S.
Supreme Court has indicated
that “any system of prior re-
straints of expression comes
to this Court bearing a heavy
presumption against its consti-
tutional validity,” it has consis-
tently refused to characterize
government restriction of pro-
test activity as a prior restraint.!”
Restrictions imposed on expres-
sive conduct must not operate
as a form of censorship. There-
fore, when imposing restrictions
on protest activity, the govern-
ment is not permitted to dis-
criminate based on the content
or viewpoint of the demonstra-
tors and must allow for ad-
equate alternative means of
expression. A complete ban on
protest activity that effectively
silenced dissent in a public
forum would be a presumptive-
ly unconstitutional prior re-
straint on speech and, accord-
ingly, is rarely encountered in
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actual practice.'®* Much more
commonly presented are gov-
ernment efforts to regulate
protest activity through a
permitting or licensing process
whereby officials are put on
notice of the planned activity
and then seek to impose an
alternative date or time or a
different location or route than
that requested by the organizers
of the protest."

L6

Protest activity falls
squarely within the
First Amendment’s
guarantees of
freedom of speech
and assembly.

)

Time, Place, and
Manner Restrictions

Where government restric-
tions are not based on censor-
ship of the viewpoint of the pro-
testors, courts employ the First
Amendment doctrine of time,
place, and manner to balance
the right to protest against com-
peting governmental interests
served by the enforcement of
content-neutral restrictions.*’ In
differentiating between content-
based and content-neutral re-
strictions on the right to public
protest, the U.S. Supreme Court
has held that “[t]he principal
inquiry in determining content

neutrality, in speech cases gen-
erally and in time place or man-
ner cases in particular is wheth-
er the government has adopted a
regulation of speech because of
disagreement with the message
it conveys.”?! A fundamental
principle behind content analy-
sis is that “government may
not grant the use of a forum to
people whose views it finds ac-
ceptable, but deny use to those
wishing to express less favored
or more controversial views.”?
Even given that protest activity
1s expressive conduct, courts
take a categorical approach to
the question of conduct versus
content regulation. In assessing
whether a government restric-
tion is content neutral, courts
look at the literal language of
the restriction, rather than delv-
ing into questions of any hid-
den motive to suppress speech;
stated another way, “whether a
statute is content neutral or con-
tent based is something that can
be determined on the face of it;
if the statute describes speech
by content then it is content
based.”*

Time, place, and manner
restrictions do not target speech
based on content, and, to stand
up in court, they must be ap-
plied in a content-neutral man-
ner. The U.S. Supreme Court
has developed a four-part test
to determine the constitutional
validity of time, place, and
manner regulation of expressive
conduct in a public forum.
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1) The regulation must serve
an important government
interest (e.g., public safety).

2) The government interest
served by the regulation
must be unrelated to the
suppression of a particular
message (i.e., content
neutral).

3) The regulation must be nar-
rowly tailored to serve the
government’s interest.

4) The regulation must leave
open ample alternative
means for communicating
the message.?*

All four of these require-
ments must be satisfied to
survive a constitutional chal-
lenge, and failure to satisfy even
one will render the restriction
invalid. The third and fourth
criteria are closely aligned.
Narrow tailoring means that
the restriction imposed is not
substantially broader than nec-
essary to achieve the govern-
ment’s interest. However, “the
regulation will not be invalid
simply because a court con-
cluded that the government’s
interest could be adequately
served by some less speech-
restrictive alternative.”” In
other words, a narrowly tailored
restriction does not require the
government to impose the least
intrusive restriction possible.
The case of Hill v. Colorado
illustrates the straightforward
approach taken by the U.S.
Supreme Court when applying

this test to government-imposed
restrictions on protest activity.?
In Hill, antiabortion protestors
challenged the constitutionality
of a Colorado statute that made
it unlawful for “any person to
‘knowingly approach’ within
eight feet of any person, without
that person’s consent, ‘for the
purpose of passing a leaflet or
handbill to, displaying a sign to,
or engaging in oral protest, edu-
cation or counseling with such
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other person,” within 100 feet
of the entrance to any health
care facility.?’ In declaring the
statute a valid time, place, and
manner restriction, the Court
held:

The Colorado Statute passes
that test for three indepen-
dent reasons. First, it is not
a “regulation of speech.”
Rather, it is a regulation

of the places where some
speech may occur. Second,
it was not adopted “because
of disagreement with the

message it conveys.” This
conclusion is supported not
just by the Colorado court’s
interpretation of legislative
history, but more impor-
tantly by the State Supreme
Court’s unequivocal holding
that the statute’s “restric-
tions apply equally to all
demonstrators, regardless of
viewpoint, and the statutory
language makes no refer-
ence to the content of the
speech.” Third, the state’s
interest in protecting access
and privacy, and providing
police with clear guidelines,
are unrelated to the con-
tent of the demonstrator’s
speech. As we have repeat-
edly explained, government
regulation of expressive
activity is “content neutral”
if it is justified without
reference to the content of
regulated speech.

The Court also held that the
statute was narrowly tailored
and left open ample alternatives
for communication, observ-
ing that it only restricted the
location where communication
could take place, and noted that
no limitations were placed on
the number, size, or content
of text or images portrayed on
protestors’ signs.?? “Under this
statute, absolutely no channel
of communication is foreclosed.
No speaker is silenced. And no
message is prohibited.”°

Content-neutral regulation
of speech means the restrictions
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are placed on speech regardless
of what the speaker has to say.
Such content-neutral regulations
that interfere with what other-
wise would be First Amend-
ment protected expression are
examined under a balancing
test, comparing the state’s
interest in prohibiting the
activity in question to the level
of interference with the speaker
which is often determined by
looking at available avenues of
communication.

Demonstration Zones

The undeniable and very
serious concerns about safety
and security at public venues
that attract large-scale protest
activity have been described by
one court as follows: “We have
come to a point where it may be
anticipated at...national security
events, that some significant
portion of demonstrators among
those who want the closest
proximity to...participants, con-
sider assault, even battery, part
of the arsenal of expression.
And as a consequence, those
responsible for safety must plan
for violence.”! Where it can be
reasonably anticipated that an
event likely will attract threats
from persons seeking to carry
out criminal acts to disrupt the
proceedings and bring attention
to extremist political causes,
law enforcement preparations
commonly include the proac-
tive imposition of demonstra-
tion zones or security zones
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as a means of providing some
measure of physical security to
the event.

Both free-speech zones that
designate restricted areas within
which protest activity may take
place and speech-free zones that
prohibit protest activity from
taking place within designated
areas have been employed and
often in conjunction with each
other.*> An analysis of the rela-
tively few cases concerning
the legality of demonstration

£

Restrictions imposed
on expressive
conduct must not
operate as a form
of censorship.

1)

zones reflects that the chal-
lenged security measures were
indisputably content neutral and
that there was no doubt as to the
importance of the government
interest in maintaining security
at special events, such as politi-
cal conventions.* Accordingly,
the decisions turn predominant-
ly on the resolution of whether
the array of security precautions
were narrowly tailored to meet
the security interest at stake and
whether those precautions left
open ample alternative avenues
of communication.

In response to events sur-
rounding the 1999 World Trade
Organization (WTO) confer-
ence in Seattle, a restricted zone
was implemented by the city
in response to actual physical
obstruction of the conference
venue, property damage, and
other violent acts committed by
protestors.* Under the city’s
emergency order, protestors
were completely barred from
entering a designated restricted
zone—in First Amendment
terms, a no-speech zone—that
covered the convention site and
hotels where the WTO delegates
were staying.*

The U.S. Court of Appeals
for the Ninth Circuit found that
the restricted zone “was not a
regulation of speech content,
but rather was ‘a regulation of
the places where some speech
may occur.’””* In reaching that
conclusion, the court applied the
traditional time, place, and man-
ner analysis, finding both that
1) the order itself made no ref-
erence to the content of speech
and 2) the fact that the order
“predominantly affected protes-
tors with anti-WTO views did
not render it content based.”’
The court next determined that
the measure was narrowly tai-
lored to serve the government’s
interest in maintaining public
order. “In the face of a violent
riot, the City had a duty to
restore order and to ensure the
safety of WTO delegates and
the residents of Seattle. The
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City also had an interest in see-
ing that the WTO delegates had
the opportunity to conduct their
business at the chosen venue for
the conference; a city that failed
to achieve this interest would
not soon have the chance to host
another important international
meeting.”3®

The court noted that “a
municipality is required to
provide tangible evidence that
speech-restrictive regulations
are necessary to advance the
proffered interest in public
safety.”® Although the city was
not required to choose the least
restrictive alternative, the court
indicated that an assessment of
alternatives still can bear on the
reasonableness of the tailoring
of the restriction and whether it
is narrowly tailored as required.
“We have said that ‘if there are
numerous and obvious less-bur-
densome alternatives to the re-
striction on [protected] speech,
that is certainly a relevant
consideration.””*

Finally, the court resolved
what it described as a very dif-
ficult question, in holding that
ample alternative channels of
communication were available
to the demonstrators outside the
restricted zone.*' On the one
hand, the protestors were not
permitted to protest directly in
the presence of the delegates
they presumably sought to
influence. On the other hand,
the protestors were able to
demonstrate and express their

views immediately outside the
restricted zone, including areas
directly across the street from
WTO venues. Ultimately, the
court concluded that the protes-
tors could reasonably expect
their protest to be visible and
audible to delegates even if not
as proximate as the protestors
might have liked. Citing the
U.S. Supreme Court’s holding
in Hill, the court concluded,
“Appellants argue that they
were prevented from communi-
cating with the WTO delegates
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at close range, but there is no
authority suggesting that protes-
tors have an absolute right to
protest at any time and at any
place, or in any manner of their
choosing.”*

While the WTO case con-
cerned a reactive response to
actual civil disorder, the gov-
ernment interest in maintain-
ing security and order can be
adequately supported through
observation and analysis of past
occurrences to identify tactics

that might be used by violent
demonstrators at future events.
In engaging in security prepara-
tion and planning, any proactive
restrictions imposed on pro-

test activity must be narrowly
tailored to meet the anticipated
threat and also must leave open
adequate alternative means for
expression. In Service Employee
International Union 660 v.

City of Los Angeles, the court
considered—nearly a month in
advance of the event—proposed
security restrictions surrounding
the 2000 Democratic National
Convention in Los Angeles.*
The Los Angeles police, in
conjunction with the U.S. Secret
Service and other agencies, im-
posed a very large secured zone
that encompassed the conven-
tion facility and involved the
closing of several public streets.
No protest activity would be
permitted within the secured
zone. Outside the secured zone,
a designated demonstration
zone was set up about 260 yards
from the entrance to the conven-
tion facility, where a platform,

a sound system, and portable
toilets were provided to facili-
tate protest activity.* In justify-
ing the security and demonstra-
tion zones, the government did
not suggest that the protestor’s
speech itself created a safety
issue. Rather, the government
sought to safeguard against
risks generally associated with
1) the presence of prominent
people at the event, 2) the fact
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that the convention was a real
and symbolic target for terrorist
activity, and 3) the fact that a
large media concentration could
encourage groups to become
violent to attract attention to
their causes.*

The court found that the
proposed security zone was
not narrowly tailored because
it burdened more speech than
was necessary.*® The principal
problem with the secured area
was its size—it covered approx-
imately 185 acres of land—
combined with its configuration
that prevented anyone with any
message from getting within
several hundred feet of the en-
trance to the venue where del-
egates would arrive and depart.
The court concluded that while
there was no dispute that a nar-
rowly tailored zone is constitu-
tionally permissible to ensure
that delegates can enter and exit
the venue safely, the secured
zone covered much more area
than necessary to serve that
interest.*’

The court also found that
the demonstration zone was
not an adequate alternative for
speech, rejecting, in part, the
city’s claim that there would be
a sight line to the convention
facility, concluding, instead,
that the “distance ensure[d] that
only those delegates with the
sharpest of eyesight and most
acute hearing have any chance
of getting the message, that is,
assuming that the ‘sight line’ is
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not blocked during the conven-
tion.”® The court noted that
whether a sight line existed at
all was a “questionable assump-
tion” because a 10,000-person
media area would lie directly
between the demonstration
zone and the convention center
entrance.”’

In United for Peace and
Justice v. City of New York, a
group opposing the war in Iraq
applied, 3 weeks in advance, for
a permit to authorize a parade
of up to 10,000 people to march

L6

...the restrictions
imposed were not
substantially broader
than necessary to
achieve the city’s
interest in public,
participant, and
officer safety.

)

in front of the United Nations
(UN) headquarters in New York
City.>® The city refused to allow
the demonstrators to march in
front of the UN as requested
because the police determined
that they could not provide
adequate security for the event,
even though the road where the
march would take place was

six lanes wide and there would
be almost 40 feet between the
marchers and the outer fence
protecting the UN.>! The city,

however, did permit the march-
ers to conduct a large stationary
demonstration confined to Dag
Hammarkjold Plaza, where the
demonstrators had intended to
begin the parade.*

The U.S. District Court
upheld the denial of the permit
distinguishing the requested
event from other large-scale
parades commonplace in New
York City.> Important to the
court’s decision was testimony
from the police that detailed the
rather disorganized nature of the
proposed march, with widely
varying estimates of the number
of participants and no reliable
contact information regarding
the various participating organi-
zations. According to the police,
past approved parade permits
typically involved regularly
recurring events where applica-
tions were submitted well in
advance and contained specific
details about the number of par-
ticipants. Further, in approved
parades, there were opportuni-
ties for meetings between the
police and the organizers to
jointly discuss issues, such as
the manner of protest, means of
formation, and spacing of dem-
onstrators along the route.

The district court found that
the restrictions imposed were
not substantially broader than
necessary to achieve the city’s
interest in public, participant,
and officer safety.* The Second
Circuit Court of Appeals
affirmed, finding that “short
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notice, lack of detail, adminis-
trative convenience, and costs
are always relevant consider-
ations in the fact-specific inqui-
ry required in all cases of this
sort.”> The court cautioned that
“these factors are not talismanic
justifications for the denial of
parade permits” and “[l]ikewise,
simply offering an alternative of
stationary demonstration does
not end the analysis.”*

In Stauber v. City of New
York, the court considered, inter
alia, a challenge to the New
York City Police Department’s
practice of using barricades
or “pens” to contain and con-
trol demonstration activity.’’
The pens, in this instance,
were “metal interlocking bar-
ricades...in which demonstra-
tors were required [by police] to
assemble” and from which they
were not permitted to leave,
even to go to the bathroom.>®
The court, finding that the pens
policy violated the First Amend-
ment because it was not narrow-
ly tailored, issued a preliminary
injunction against “unreason-
ably restricting access to and
participation in demonstrations
through the use of pens.”
Although the city had a legiti-
mate interest in regulating the
demonstrators to prevent vio-
lence, the court held that com-
pletely enclosing demonstrators
within the pens and preventing
their movement was not a suffi-
ciently narrowly tailored speech
regulation.®

Stauber contained an exten-
sive factual record concerning
how the pens actually were used
to essentially herd and very re-
strictively confine persons who
wanted to exercise their right
to protest throughout the dura-
tion of the protest. It should be
noted, however, with a different
factual record before it, a court
has observed that a “barricaded
enclosure for demonstrators...
is a practical device used by
the police to protect those
actively exercising their rights
from those who would prevent
its exercise,” such as
counterdemonstrators.®!
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The legality of a demonstra-
tion zone imposed at the 2004
Democratic National Conven-
tion was upheld by the U.S.
Court of Appeals for the First
Circuit in Bl(a)ck Tea Society
v. City of Boston.®* This event
was the first national political
convention to be held following
the September 11, 2001, terror-
ist attacks on New York’s World

Trade Center that were launched
from Boston’s Logan Airport
and was designated as a national
special security event, thereby
placing the Secret Service
directly in charge of security.®
The Boston Police Department
acted in conjunction with the
Secret Service to enforce two
different restrictive zones in the
vicinity of the FleetCenter con-
vention venue located in down-
town Boston. A so-called “hard
security zone” encompassed an
area immediately surrounding
the FleetCenter, and a so-called
“soft security zone” encom-
passed certain public streets
adjacent to the hard zone. The
Secret Service restricted access
within the hard security zone to
convention business only and
no protestors were permitted
within that zone. The soft zone
was controlled by the city and
remained open to the general
public, including demonstra-
tors who were subject to certain
permit and crowd-control mea-
sures.** Among these was the
creation of a designated demon-
stration zone, the major issue of
contention in the case.®

The demonstration zone
was described by a U.S. District
Court judge as follows based on
an actual visit to the site:

The “designated demonstra-

tion zone” [DZ] is located

in the soft zone...[and] is a

roughly rectangular space

of approximately 26,000

to 28,000 square feet—very
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approximately 300 feet by
90 feet.... A written descrip-
tion cannot begin to convey
the ambiance of the DZ

site as experienced during
the view. Most—at least two
thirds of the DZ lies under
unused Green Line tracks
[elevated train tracks].... It
1s a grim, mean, and oppres-
sive space whose ominous
roof is supported by a for-
est of girders that obstruct
sight lines throughout as
the tracks slope downward
towards the southern end....
The City is providing a
sound system and will al-
locate access to the stage
itself through a permitting
system.... During the view,
I observed that a person of
normal height could not car-
ry a sign underneath it with-
out lowering it to head level
or lower. If that were done,
no one on the other side of
the girders would be able

to see it once it was raised
again beneath the tracks....
The DZ is surrounded by
two rows of concrete jersey
barriers. Atop each of the
jersey barriers is an eight
foot high chain link fence. A
tightly woven mesh fabric,
designed to prevent liquids
and objects from being
thrown through the fence,
covers the outer fence,
limiting but not eliminating
visibility. From the top of
the outer fence to the train
tracks overhead, at an angle

of approximately forty-five
degrees to horizontal is a
looser mesh netting, de-
signed to prevent objects
from being thrown at the
delegates.”®

Even though the district
court found that the overall
impression created by the
demonstration zone was “that
of an internment camp,” it
concluded that the design of
the demonstration zone was
narrowly tailored “given the
constraints of time, geography,

In justifying

the security and
demonstration zones,
the government
did not suggest that
the protestor’s
speech itself created
a safety issue.

))

and safety.”®’ In reaching this
conclusion, the court noted that
the demonstration zone was
placed at a location suggested
by the American Civil Liber-
ties Union and the National
Lawyers Guild, counsel for
the groups that challenged the
restrictions, and was the only
available location providing a
“direct interface between dem-
onstrators and the area where

delegates will enter and leave
the FleetCenter.”®® As it hap-
pened, this location included
some unfortunate geographic
and structural constraints, such
as the sight-obstructing girders
and low clearance presented by
the overhead tracks, that were
not susceptible to timely modifi-
cation by the government.

With respect to those
features that were subject to
modification, such as the barri-
ers, multiple layers of fencing,
mesh, and netting, the court de-
termined that each of these were
adequately supported, reason-
able security precautions. The
court’s conclusion was based on
testimony from various law en-
forcement personnel’s past ex-
perience at comparable events,
including the 2000 Democratic
National Convention in Los
Angeles.

The double fence is reason-

able in light of past experi-

ence in which demonstrators
have pushed over a single
fence. A second fence may
prevent this altogether, or

at least give police officers

more time to respond and

protect the delegates. The
liquid dispersion fabric is
reasonable in light of past
experience in which dem-
onstrators have squirted lig-
uids such as bleach or urine
at delegates or police. The
overhead netting is reason-
able in light of past experi-
ence in which demonstrators
have thrown objects over
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fences. The razor wire atop
the Green Line tracks...is
reasonable in light of the
possibility of demonstrators
climbing upon the tracks
and using them as an ac-
cess point to breach the hard
zone perimeter and/or rain
objects on delegates, media,
or law enforcement person-
nel from above.*

In short, given the unique
circumstances presented, there
was “no way to ‘tweak’ the DZ
to improve the plaintiffs’ free
speech opportunities without
increasing a safety hazard.””
On appeal, the First Cir-
cuit affirmed the decision of
the district court. While noting
that the security measures at
the convention “dramatically
limited the possibilities for
communicative intercourse be-
tween the demonstrators and the
delegates...[and] imposed a sub-
stantial burden on free expres-
sion,” the court found that past
experiences with large demon-
strations created a “quantum of
‘threat’ evidence...sufficient to
allow the trier to weigh it in the
balance.”” The court indicated
that the question was not wheth-
er the government can make
use of past experience to justify
security measures—it most as-
suredly can—but the degree to
which inferences drawn from
past experiences are plausible.
While a government agency
charged with public safety
responsibilities ought not
to turn a blind eye to past

experience, it likewise ought

not to impose harsh burdens

on the basis of isolated past
events. And, in striking this
balance, trial courts should
remember that heavier
burdens on speech must,

in general, be justified by

more cogent evidentiary

predicates.”

The court said that unfound-
ed speculation about potential
violence cannot justify an
insufficiently tailored restriction
on expression. On the other
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hand, law enforcement officials
may draw upon experiences of
other cities or entities that have
hosted comparable events when
assessing the type of security
measures necessary to police

an upcoming event. The real-
ity that some demonstrators

at other recent large political
events had engaged in acts,
such as pushing over fences and
throwing objects over barri-
cades, was deemed to be clearly
relevant to the safety risk posed

to delegates at the 2004 Demo-
cratic National Convention.
Nevertheless, while not requir-
ing a showing of event-specific
intelligence, the court found the
lack of specific information in
the record about a risk of
violence specific to the event
“troubling in light of the par-
ticularly stringent restrictions
that were imposed.””

The court also found that
viable alternative means ex-
isted to enable protestors to
communicate their messages.
The demonstration zone did
provide an opportunity for
expression within the sight and
sound of the delegates, “albeit
an imperfect one.” Two other
considerations were deemed to
be pertinent to the analysis and
were described as follows:

First, although the op-

portunity to interact directly
with the body of delegates
by, say, moving among them
and distributing literature,
would doubtless have fa-
cilitated the demonstrator’s
ability to reach their intended
audience, there is no con-
stitutional requirement that
demonstrators be granted that
sort of particularized access.
Second, we think that the
appellants’ argument greatly
underestimates the nature of
modern communications. At
a high profile event, such as
the convention, messages
expressed beyond the first-
hand sight and sound of the
delegates nonetheless has
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the propensity to reach the
delegates through television,
radio, the press, the Internet
and other outlets.”™

Thus, on balance, the impor-
tance of providing demonstra-
tors with some measure of
physical connection to an event
venue, such as relatively proxi-
mate line-of-sight access, may
be lessened where there are
other available outlets for effec-
tive communication.

Conclusion

It has been said that “the
greater the importance of safe-
guarding the community from
incitements to the overthrow
of institutions by force and
violence, the more imperative
is the need to preserve invio-
late the constitutional rights of
free speech, free press and free
assembly in order to maintain
the opportunity for political
discussion, to the end that that
government may be responsive
to the will of the people and
that changes, if desired, may be
obtained by peaceful means.””
Freedom of expression, espe-
cially the expression of politi-
cal views, ranks near the top of
the hierarchy of constitutional
rights.” Despite the importance
of that right, the protections
of the First Amendment are
not without limits. Reason-
able restrictions as to the time,
place, and manner of speech in
a public forum are permissible
provided those restrictions are
justified without reference to
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content, are narrowly tailored to
serve a significant government
interest, and leave open ample
alternative channels for com-
munication of the protestors’
message.

No one can seriously dis-
pute that the government has
a significant interest in main-
taining public order; indeed,
this is a core duty that the
government owes its citizens.
Security measures may inevi-
tably require the imposition of
restrictions on large numbers

...unfounded

speculation about
potential violence
cannot justify an
insufficiently tailored
restriction on

expression.

of peaceful protestors to effec-
tively address the threat posed
by a violent few among them.
Courts have recognized this
inherent dilemma and that the
public interest cuts both ways.
Freedom of expression is vital
to the health of democracy but
making public safety a reality
and ensuring that important po-
litical and social events are able
to proceed normally also are
valuable.”” While a case-by-case
determination must be made

in consideration of the unique

geographic, logistical, and
security challenges posed by an
actual event, a safety net is cast
too broadly if it restricts protest
activity unduly in too large of
an area and, thus, is not nar-
rowly tailored. However, courts
generally will not strike down
government action for failure to
leave open ample channels of
communication unless the gov-
ernment action will foreclose
an entire medium of public
expression across the landscape
of a particular community or
setting. A time, place, or manner
restriction does not violate the
First Amendment simply be-
cause there is some imaginable
alternative that might have been
less burdensome on speech.
The U.S. Supreme Court has
instructed that the First Amend-
ment does not require that indi-
viduals retain the most effective
means of communication, only
that individuals retain the ability
to communicate effectively.’s 4

Endnotes

! Quotation retrieved from Attp://www.
tocqueville.org.

2See, e.g. 18 U.S.C.A. §2331(1)(B)
(iii); 18 U.S.C. § 2332b(%), (g). Annex II
of National Security Presidential Direc-
tive (NSPD) 46 and Homeland Security
Presidential Directive (HSPD) 15 desig-
nate the FBI as the lead federal agency for
counterterrorism.

* The First Amendment to the U.S.
Constitution provides “Congress shall
make no law respecting an establish-
ment of religion, or prohibiting the free
exercise thereof; or abridging the freedom
of speech, or of the press, or the right of
the people peaceably to assemble, and to
petition the Government for a redress of
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grievances.” The question of whether state
action deprives a person of the “liberty

of expression” guaranteed by the First
Amendment is analyzed under the Due
Process Clause of the Fourteenth Amend-
ment. See, e.g. Gitlow v. New York, 268
U.S. 652 (1925).

4 Shuttlesworth v. City of Birmingham,
394 U.S. 147, 152 (1969) (describing the
privilege of citizens to assemble, parade,
and discuss public questions in streets and
parks while striking down a parade ordi-
nance that gave the government complete
discretion to prohibit any “‘parade,’ ‘pro-
cession’ or ‘demonstration’ on the city’s
streets or public ways”).

5 The three types of forums on govern-
ment property are 1) traditional public
forum (e.g., streets, sidewalks, and parks);
2) designated or limited public forums
(e.g., state university meeting facility,
municipal theater, school board meeting
rooms, or other place opened to the public
as a place for certain forms of expres-
sive activity); 3) nonpublic forums (e.g.,
government offices, jailhouses, military
bases, polling places, or other place oper-
ated by the government as a proprietor
and not made accessible to the public for
expressive activity). See International
Society for Krishna Consciousness v. Lee,
505 U.S. 672, 678 (1992) (Holding that
an airport concourse was not a public
forum, “The government need not permit
all forms of speech on property that its
owns or controls. Where the govern-
ment is acting as proprietor, managing its
internal operations, rather than acting as
a lawmaker with the power to regulate or
license, its actions will not be subject to
the heightened review to which its actions
as lawmaker may be subject.”).

¢ See Cox v. New Hampshire, 312
U.S. 569, 576 (1941) (“If a municipal-
ity has authority to control the use of its
public streets for parades or processions,
as it undoubtedly has, it cannot be denied
authority to give consideration, without
unfair discrimination to time, place and
manner, in relation to other proper uses of
the streets.”).

7 Niemotko v. Maryland, 340 U.S. 268,
273 (1952) (J. Frankfurter, concurring).

8 The U.S. Supreme Court found that
picketing and marching in public were
protected as free speech in Thornhill v.
Alabama, 310 U.S. 88 (1940). In subse-
quent rulings, the Court established that
regulations affecting time, place, and man-
ner of demonstrations were lawful but that
government discrimination based on the
content or viewpoint of speech was pro-
hibited by the First Amendment. See, e.g.,
Edwards v. South Carolina, 372 U.S. 229,
237 (1963) (“The Fourteenth Amendment
does not permit a State to make criminal
the peaceful expression of unpopular
views.”); Cox v. Louisiana, 379 U.S. 559,
563 (1965) (“The conduct which is the
subject of this statute—picketing and parad-
ing—is subject to regulation even though
intertwined with expression and associa-
tion.”); Adderly v. Florida, 385 U.S. 39,
48 (1966) (Persons who want to “propa-
gandize protests or views” do not have “a
constitutional right to do so whenever and
however, and wherever they please.”).

? See, e.g. U.S. v. Grace, 461 U.S. 171,
177 (1983) (“It is also true that ‘public
places” historically associated with the free
exercise of expressive activities, such as
streets, sidewalks, and parks, are consid-
ered, without more, to be “public forums.’
In such places, the government’s ability
to permissibly restrict expressive con-
duct is very limited: the government may
enforce reasonable time, place and manner
regulations....”) (emphasis added, internal
citations omitted).

10 See, e.g., Tinker v. Des Moines
Independent School District, 393 U.S. 503,
508 (1969).

W' See Cox v. Louisiana, 379 U.S. at
563.

12 Cox v. New Hampshire, 312 U.S. at
574 (“Civil liberties, as guaranteed by the
Constitution, imply the existence of an
organized society maintaining public order
without which liberty itself would be lost
in the excesses of unconstrained abuses.
The authority of a municipality to impose
regulations in order to assure the safety
and convenience of the people in the use of
public highways has never been regarded
as inconsistent with civil liberties but
rather as one of the means of safeguarding

the good order upon which they ultimately
depend. The control of travel on the streets
of cities is the most familiar illustration of
this recognition of social need.”).

13 This example retrieved from http://
www.firstamendmentcenter.org.

14 See Forsythe County, Ga. v. Nation-
alist Movement, 505 U.S. 123 (1992) (A
county ordinance permitting a government
administrator to vary the fee for assem-
bling or parading to reflect the estimated
cost of maintaining public order was
facially unconstitutional due to the absence
of narrowly drawn, reasonable, and defi-
nite standards to guide the fee determina-
tion and because it required the administra-
tor to examine the content of messages to
estimate the public response and cost of
public service necessitated by the parade
or assembly.).

15 The use of designated demonstration
zones or security zones in which no protest
activity is permitted has been the subject
of substantial commentary suggesting that
the practice should be viewed as a form
of content discrimination or as a “prior
restraint” on speech. Courts have generally
not been receptive to that suggested inter-
pretation. See, e.g., “Capturing the Dia-
logue: Free Speech Zones and the ‘Caging’
of First Amendment Rights,” 54 Drake
L. Rev. 99 (2006); “Speech and Spatial
Tactics,” 84 Tex. L. Rev. 581 (2006).

1 The “prior restraints” doctrine
encompasses a wide range of activity
but is chiefly concerned with govern-
ment suppression of speech by enjoining
publication. See, e.g., “Prior Restraints,”
883 PLI/Pat 7 (November 2006) (contains
a comprehensive digest of cases on the
topic).

7 New York Times Co. v. U.S., 403 U.S.
713, 714 (1971) (internal quotations and
citations omitted); See Madsen v. Women s
Health Center, Inc., 512 U.S. 753, 764, FN
2.(1994) (“Not all injunctions that may in-
cidentally affect expression, however, are
‘prior restraints’.... Here petitioners are
not prevented from expressing their mes-
sage in any one of several ways...more-
over, the injunction was not issued because
of the content of petitioner’s expres-
sion....”); Schenck v. Pro-Choice Network
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of Western N.Y., 519 U.S. 357,374, FN 6.
(1997) (“As in Madsen, alternative chan-
nels of communication were left open to
the protestors....”).

18 See “Balancing the Right to Protest in
the Aftermath of September 11,” 40 Harv.
C.R.-C.L. Rev. 327, 330 (2005).

19 1d.

20 See Ward v. Rock Against Racism,
491 U.S. 781, 791 (1989) (“[TThe govern-
ment may impose reasonable restrictions
on the time, place, or manner of protected
speech, provided the restrictions are justi-
fied without reference to the content of the
regulated speech....”).

2 d.

22 City of Renton v. Playtime Theaters,
Inc., 475 U.S. 41, 48-49 (1986) (internal
quotation marks and citation omitted).

B City of Los Angeles v. Alameda
Books, Inc., 535 U.S. 425, 448 (2002)

(J. Kennedy, concurring).

2 See Ward, 491 U.S. at 799-800. Clark
v. Cmty. for Creative Non-Violence, 468
U.S. 288, 293 (1984). Frisby v. Schultz,
487 U.S. 474, 481 (1988).

% Coalition to Protest the Democratic
Nat’l Conv. v. Boston, 327 F. Supp. 2d 61,
70 (D. Mass. 2004) (quoting Ward, 491
U.S. at 800).

%6530 U.S. 703 (2000).

Y 1d. at 707.

B Id. at 719-720.

2 Id. at 734.

30 Id

31 Coalition to Protest, 327 F. Supp. 2d
at 77.

32 The case law reflects that crowd-con-
trol measures intended to control protest
activity have involved various forms and
degrees of restriction deemed necessary
by government officials to accommodate
the safety and security requirements posed
by the unique physical environments of
specific venues. At least one commentator,
who has expressed concern that dem-
onstration zones can be used to impose
content or viewpoint censorship, described
such activity as the use of “spatial tactics.”
See “Speech and Spatial Tactics,” 84 Tex.
L. Rev. 581 (2006).

33 The FBI defines a special event as
a “significant domestic or international

event, occurrence, circumstance, contest,
activity, or meeting which by virtue of its
profile and/or status represents an attrac-
tive target for a terrorist attack.” Manual
of Investigative Operations and Guide-
lines (MIOG) 300-1(2). This definition
is not limited to threats of international
terrorism, but, rather, includes threats
posed by domestic anarchist groups
whose members may commit violent acts
at demonstrations. See 4 Review of the
FBI's Investigative Activities Concerning
Potential Protestors at the Democratic and
Republican National Political Conven-
tions, U.S. Department of Justice, Office
of the Inspector General, (April 27, 2006),
10. In addition to the FBI’s responsibilities
concerning special events, the U.S. Secret
Service is statutorily authorized to provide
security to protected officials at national
special security events designated by the
secretary of the Department of Homeland
Security. See 18 U.S.C. 3056(¢e)(1).

34 See Menotti v. City of Seattle, 409
F.3d 1113 (9th Cir. 2005).

3 Id. at 1125.

3 Id. at 1129.

TId.

¥ Id at 1131-1132.

¥ Id. at 1131.

“07d. at 1131, FN41.

4 1d. at 1138.

2 Id. at 1138-1139.

114 F. Supp. 2d 966 (C.D. Cal.
2000).

4 Id. at 966.

S Id. at 971, FN2.

o Id at971.

Y71d. at 971.

®Id. at 972.

49 Id

50243 F.Supp. 2d. 19 (S.D. N. Y. 2003).

ST Id. at 24 (Since the terrorist attacks
at the World Trade Center on September
11, 2001, the city had banned all demon-
strations, parades, or other public events
in front of the United Nations and U.S.
Mission. The court applied the narrowly
tailored test to this total ban in light of the
security concerns posed by the requested
march.).

52 1d. at 20.

3 Id. at 25-28.

4 Id. at 20-31.

53323 F.3d 175, 178 (2nd Cir. 2003).

36 Id.

372004 WL 1593870 (S.D.N.Y. 2004).

8 1d. at 28.

¥ Id. at 2,6,34.

0 Id. at 29.

U Oliveri v. Ward, 801 F.2d 602, 607
(2nd Cir. 1986).

378 F.3d 8 (1st Cir. 2004).

% A comprehensive statement of the
facts surrounding this litigation is con-
tained in the district court opinion. See
Coalition to Protest, 327 F. Supp. 2d 61
(D. Mass. 2004).

% Id. at 71-72 (The court noted that the
city provided “nuanced, reticulated options
for many different types of expression
within the soft zone.... Inside it, plaintiffs
may conduct small demonstrations with
no permits whatsoever, and may conduct
21-50 person stationary demonstrations on
an expedited permitting basis. Anyone may
distribute leaflets or hold signs.”).

9 Id. at 66-67.

6 Id.

7 Id. at 74-75.

S Id. at 75.

 Id.

0 Id at 76.

1378 F.3d. at 13-14.

21d. at 14.

3 Id. at 17 (Lipez, Circuit Judge,
concurring).

" 1d. at 14.

> De Jonge v. Oregon, 299 U.S. 353,
365 (1937).

6 See 378 F.3d. at 11-12.

Id. at 15.

409 F.3d at 1138, FN 48 (citing City
Council v. Taxpayers for Vincent, 466 U.S.
789, 812 (1984)).

Law enforcement officers of other than
federal jurisdiction who are interested
in this article should consult their legal
advisors. Some police procedures ruled
permissible under federal constitutional
law are of questionable legality under
state law or are not permitted at all.

32 / FBI Law Enforcement Bulletin
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Freedom of Speech and Press:
Exceptions to the First Amendment

Summary

TheFirst Amendment to the United States Constitution providesthat “ Congress
shall make no law ... abridging the freedom of speech, or of the press....” This
language restricts government both more and less than it would if it were applied
literally. It restricts government morein that it applies not only to Congress, but to
al branches of the federal government, and to all branches of state and local
government. It restricts government lessin that it provides no protection to some
types of speech and only limited protection to others.

This report provides an overview of the maor exceptions to the First
Amendment — of the ways that the Supreme Court has interpreted the guarantee of
freedom of speech and press to provide no protection or only limited protection for
sometypesof speech. For example, the Court has decided that the First Amendment
provides no protection to obscenity, child pornography, or speech that constitutes
“advocacy of the use of force or of law violation ... where such advocacy is directed
to inciting or producing imminent lawless action and is likely to incite or produce
such action.”

The Court has also decided that the First Amendment provides less than full
protection to commercial speech, defamation (libel and slander), speech that may be
harmful to children, speech broadcast on radio and television, and public employees
speech. Even speech that enjoysthe most extensive First Amendment protection may
be subject to “regulations of the time, place, and manner of expression which are
content-neutral, are narrowly tailored to serve asignificant government interest, and
leave open ample aternative channels of communication.” And, even speech that
enjoysthemost extensive First Amendment protection may berestricted onthebasis
of its content if the restriction passes “strict scrutiny,” i.e., if the government shows
that the restriction serves “to promote a compelling interest” and is “the least
restrictive means to further the articul ated interest.”
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Freedom of Speech and Press:
Exceptions to the First Amendment

Introduction

TheFirst Amendment to the United States Constitution providesthat “ Congress
shall make no law ... abridging the freedom of speech, or of the press....” This
language restricts government both more and less than it would if it were applied
literally. It restricts government more in that it applies not only to Congress, but to
all branches of the federal government, and to all branches of state and local
government.! It restricts government lessin that it provides no protection to some
types of speech and only limited protection to others.

This report provides an overview of the maor exceptions to the First
Amendment — of the ways that the Supreme Court has interpreted the guarantee of
freedom of speech and pressto provide no protection or only limited protection for
sometypesof speech.? For example, the Court has decided that the First Amendment
provides no protection to obscenity, child pornography, or speech that constitutes
“advocacy of the use of force or of law violation ... where such advocacy is directed
to inciting or producing imminent lawless action and is likely to incite or produce
such action.”

The Court has also decided that the First Amendment provides less than full
protection to commercia speech, defamation (libel and slander), speech that may be
harmful to children, speech broadcast on radio and television, and public employees
speech. Even speechthat enjoysthe most extensive First Amendment protection may
be subject to “regulations of the time, place, and manner of expression which are
content-neutral, are narrowly tailored to serve asignificant government interest, and
leave open ample aternative channels of communication.” And, even speech that
enjoysthe most extensive First Amendment protection may berestricted onthebasis
of its content if the restriction passes “strict scrutiny,” i.e., if the government shows
that the restriction serves “to promote a compelling interest” and is “the least
restrictive means to further the articulated interest.”

! Herbert v. Lando, 441 U.S. 153, 168 n.16 (1979).

2 Supreme Court cases supporting al| the prohibitionsand restrictions on speech noted inthis
and the next paragraph are cited in footnotes accompanying the subsequent discussion of
these prohibitions and restrictions.
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Obscenity?®

Obscenity apparently is unique in being the only type of speech to which the
Supreme Court has denied First Amendment protection without regard to whether it
isharmful to individuals. According to the Court, there isevidence that, at thetime
of the adoption of the First Amendment, obscenity “was outside the protection
intended for speech and press.”* Consequently, obscenity may be banned simply
because alegislature concludes that banning it protects “the social interest in order
and morality.”> No actual harm, let alone compelling governmental interest, need be
shown in order to ban it.

What is obscenity? It is not synonymous with pornography, as most
pornography is not legally obscene; i.e., most pornography is protected by the First
Amendment. To be obscene, pornography must, at a minimum, “depict or describe
patently offensive ‘hard core’ sexual conduct.”® The Supreme Court has created a
three-part test, known as the Miller test, to determine whether a work is obscene.
The Miller test asks:

(a) whether the “average person applying contemporary community standards’
would find that the work, taken as a whole, appeals to the prurient interest; (b)
whether the work depicts or describes, in a patently offensive way, sexual
conduct specifically defined by the applicable state law; and (c) whether the
work, taken as a whole, lacks serious literary, artistic, political, or scientific
value.’

The Supreme Court has clarified that only “the first and second prongs of the
Miller test — appeal to prurient interest and patent of fensiveness— areissuesof fact
for the jury to determine applying contemporary community standards.”® Asfor the
third prong, “[t]he proper inquiry is not whether an ordinary member of any given

® For additional information, see CRS Report 95-804, Obscenity and Indecency:
Constitutional Principles and Federal Satutes, by Henry Cohen.

4 Roth v. United States, 354 U.S. 476, 483 (1957). However, Justice Douglas, dissenting,
wrote: “[T]here is no special historical evidence that literature dealing with sex was
intended to be treated in a special manner by those who drafted the First Amendment.” 1d.
at 514.

®|d. at 485.
® Miller v. California, 413 U.S. 15, 27 (1973).
"Id. at 24 (citation omitted).

8 Popev. Illinois, 481 U.S. 497, 500 (1987). In Hamling v. United States, 418 U.S. 87, 105
(1974), the Court noted that a “community” was not any “precise geographic area,” and
suggested that it might be less than an entire state. In Ashcroft v. American Civil Liberties
Union, 535 U.S. 564, 577 (2002), the Supreme Court recognized that “Web publishers
currently lack the ability to limit access to their sites on a geographic basis,” and that
therefore the use of community standardsto define* obscenity” “would effectively forceall
speakers on the Web to abide by the ‘ most puritan’ community’ s standards.” Nevertheless,
the Court found that use of community standards “does not by itself render” a statute
unconstitutional.” 1d. at 585 (emphasisin original).
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community would find serious literary, artistic, political, or scientific vaue in
allegedly obscene material, but whether a reasonable person would find such value
in the material, taken as awhole.”®

The Supreme Court has allowed one exception to the rule that obscenity is not
protected by the First Amendment: one has a constitutional right to possess obscene
material “in the privacy of his own home.”*® However, there is no constitutional
right to provide obscene material for private use™ or even to acquire it for private
use.lZ

Child Pornography*?

Child pornography ismaterial that visually depicts sexual conduct by children.™
It is unprotected by the First Amendment even when it is not obscene; i.e., child
pornography need not meet the Miller test to be banned. Because of the legidative
interest in destroying the market for the exploitative use of children, there is no
constitutional right to possess child pornography even in the privacy of one's own
home.™

In 1996, Congress enacted the Child Pornography Protection Act (CPPA),
which defined “ child pornography” to include visual depictionsthat appear to be of
aminor, even if no minor is actually used. The Supreme Court, however, declared
the CPPA unconstitutional to the extent that it prohibited picturesthat are produced
without actual minors.® Pornography that uses actual children may be banned
because laws against it target “[t]he production of the work, not its content”; the
CPPA, by contrast, targeted the content, not the production.” The government “may
not prohibit speech becauseit increasesthe chance an unlawful act will becommitted
‘at some indefinite future time.’”*® In 2003, Congress responded by enacting Title
V of the PROTECT Act, P.L. 108-21, which prohibits any “digital image, computer

° Pope v. Illinois, 481 U.S. at 500-501.

10 Stanley v. Georgia, 394 U.S. 557, 568 (1969).

1 United Statesv. Reidel, 402 U.S. 351 (1971).

12 United States v. 12 200-Ft. Reels of Film, 413 U.S. 123 (1973).

13 For additional information, see CRS Report 95-406, Child Pornography: Constitutional
Principles and Federal Satutes, by Henry Cohen.

1 New York v. Ferber, 458 U.S. 747, 764 (1982). The definition of “sexually explicit
conduct” in the federal child pornography statute includes “lascivious exhibition of the
genitals or pubic area of any person [under 18], and “is not limited to nude exhibitions or
exhibitions in which the outlines of those areas [are] discernible through clothing.” 18
U.S.C. 88 2256(2)(A)(V), 2252 note.

1> Osborne v. Ohio, 495 U.S. 103 (1990).

16 Asheroft v. Free Speech Coalition, 435 U.S. 234 (2002).
171d. at 249; see also, id. at 242.

8d. at 253.
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image, or computer-generated image that is, or is indistinguishable from, that of a
minor engaging in sexually explicit conduct.” It also prohibits*avisual depiction of
any kind, including adrawing, cartoon, sculpture, or painting, that ... depictsaminor
engaging in sexualy explicit conduct,” and is obscene or lacks serious literary,
artistic, political, or scientific value.

Content-Based Restrictions
Justice Holmes, in one of his most famous opinions, wrote:

The most stringent protection of free speech would not protect aman in falsely
shouting fire in atheater and causing a panic.... The question in every caseis
whether the words used ... create a clear and present danger...."

In its current formulation of this principle, the Supreme Court held that
“advocacy of the use of forceor of law violation” is protected unless* such advocacy
isdirected to inciting or producing imminent lawless action and islikely to incite or
produce such action.”® Similarly, the Court held that a statute prohibiting threats
against the life of the President could be applied only against speech that constitutes
a“truethreat,” and not against mere “political hyperbole.”*

In cases of content-based restrictions of speech other than advocacy or threats,
the Supreme Court generally applies* strict scrutiny,” whichmeansthat it will uphold
acontent-based restriction only if it is necessary “to promote acompelling interest,”
and is “the least restrictive means to further the articulated interest.” %

Thus, it isordinarily unconstitutional for a state to proscribe a newspaper from
publishing the name of a rape victim, lawfully obtained.® This is because there

19 Schenck v. United States, 249 U.S. 47, 52 (1919).

% Brandenburg v. Ohio, 395 U.S. 444, 447 (1969). See also, Stewart v. McCoy, 537 U.S.
993 (2002) (Justice Stevens' statement accompanying denial of certiorari).

2L Watts v. United States, 394 U.S. 705, 708 (1969). See also, NAACP v. Claiborne
Hardware Co., 458 U.S. 886 (1982); Planned Parenthood v. American Coalition of Life
Activists, 290 F.3d 1058 (9th Cir. 2002) (en banc), cert. denied, 539 U.S. 958 (2003) (the
“Nuremberg Files’ case); Virginiav. Black, 538 U.S. 343, 360 (2003) (“Intimidationin the
constitutionally proscribable sense of the word is a type of true threat, where a speaker
directs athreat to a person or group of persons with the intent of placing thevictimin fear
of bodily harm or death.”).

22 Sable Communications of California, Inc. v. Federal Communications Commission, 492
U.S. 115, 126 (1989). The Court does not apply strict scrutiny to another type of content-
based restrictions — restrictions on commercia speech, which is discussed below.

% The Florida Star v. B.J.F., 491 U.S. 524 (1989). The Court left open the question
“whether, in cases where information has been acquired unlawfully by a newspaper or by
asource, the government may ever punish not only the unlawful acquisition, but the ensuing
publicationaswell.” Id. at 535 n.8 (emphasisin original). In Bartnicki v. Vopper, 532 U.S.
514 (2001), the Court held that a content-neutral statute prohibiting the publication of

(continued...)

59



CRS5

ordinarily is no compelling governmental interest in protecting a rape victim's
privacy.* By contrast, “[n]o one would question but that a government might
prevent actual obstruction to its recruiting service or the publication of the sailing
dates of transports or the number and location of troops.”? Similarly, the
government may proscribe “‘fighting’ words— those which by their very utterance
inflict injury or tend to incite an immediate breach of the peace.”*® Here the Court
was referring to utterances that constitute “ epithets or personal abuse” that “are no
essential part of any exposition of ideas,” as opposed to, for example, flag burning,
which is discussed below, under “ Symbolic Speech.”

Non-Content-Based Restrictions

If the government limits speech, but its purpose in doing so is not based on the
content of the speech, then the limitation on speech may still violate the First
Amendment, but it is less likely than a content-based restriction to do so. Thisis
because the Supreme Court applies less than “strict scrutiny” to non-content-based
restrictions. With respect to non-content-based restrictions, the Court requires that
the governmental interest be “significant” or “substantial” or “important,” but not
necessarily, as with content-based restrictions, “compelling.” And, in the case of
non-content-based restrictions, the Court requires that the restriction be narrowly
tailored, but not, as with content-based restrictions, that it be the least restrictive
means to advance the governmental interest.

Two types of speechrestrictionsthat receivethis®intermediate” scrutiny are (1)
time, place, or manner restrictions, and (2) incidental restrictions, which are
restrictions aimed at conduct other than speech, but that incidentally restrict speech.
Thisreport includes separate sections on these two types of restrictions. Inaddition,
restrictions on commercial speech, though content-based, are subject to similar
intermediate scrutiny; this report also includes a separate section on commercial
speech. Finally, bans on nude dancing and zoning restrictions on pornographic
theaters and bookstores, athough discriminating on the basis of the content of
speech, receive intermediate scrutiny because, according to the Supreme Court, they

2 (...continued)

illegally intercepted communications (in this case a cell phone conversation) violates free
speech where the person who publishes the material did not participate in the interception,
and the communication concerns a public issue.

2 However, the Court did “ not rule out the possibility that, in a proper case, imposing civil
sanctionsfor publication of the nameof arapevictimmight be... overwhelmingly necessary
to advance” acompelling state interest. 1d. at 537.

% Near v. Minnesota, 283 U.S. 697, 716 (1931).

% Chaplinsky v. New Hampshire, 315 U.S. 568, 572 (1942). Campus “hate speech”
prohibitionsat public colleges (the First Amendment does not apply to private colleges) are
apparently unconstitutional, even as applied to fighting words, if they cover only certain
types of hate speech, such as speech based on racial hatred. Thisconclusion isbased onthe
cross-burning case, RA.V. v. City of &. Paul, infra note 138.
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areaimed at combating “ secondary effects,” such as crime, and not at the content of
speech.”

Prior Restraint

There are two ways in which the government may attempt to restrict speech.
The more common way isto make a particul ar category of speech, such as obscenity
or defamation, subject to criminal prosecution or civil suit, and then, if someone
engages in the proscribed category of speech, to hold atrial and impose sanctionsiif
appropriate. The second way is by prior restraint, which may occur in two ways.
First, a statute may require that a person submit the speech that he wishes to
disseminate — a movie, for example — to a governmental body for a license to
disseminate it — e.g., to show the movie. Second, a court may issue a temporary
restraining order or aninjunction against engaging in particul ar speech— publishing
the Pentagon Papers, for example.

Withrespect to both thesetypesof prior restraint, the Supreme Court haswritten
that “[a]ny system of prior restraint of expression comesto thisCourt bearing aheavy
presumption against its constitutional validity.”?® Prior restraints, it has held,

are the most serious and least tolerable infringement on First Amendment rights. ...
A prior restraint, ... by definition, has an immediate and irreversible sanction. If it
can be said that a threat of criminal or civil sanctions after publication “chills’
speech, prior restraint “freezes’ it at least for the time. The damage can be parti-
cularly great when the prior restraint falls upon the communication of news and
commentary on current events.®

The Supreme Court haswritten that “[t]he special vice of aprior restraint isthat
communication will be suppressed ... before an adequate determination that it is
unprotected by the First Amendment.”*® The prohibition on prior restraint, thus, is

%" For additional information on this subject, see CRS Report 95-804, Obscenity and
Indecency: Constitutional Principles and Federal Satutes, by Henry Cohen.

% Freedmanv. Maryland, 380 U.S. 51, 57, 58 (1965) (“anoncriminal processwhichrequires
the prior submission of afilmto acensor avoidsconstitutional infirmity only if it takesplace
under procedural safeguards’); New Y ork Times Co. v. United States, 403 U.S. 713, 714
(1971) (injunction sought by United States against publication of the Pentagon Papers
denied).

2 Nebraska Press Association v. Stuart, 427 U.S. 539, 559 (1976) (striking down a court
order restraining the publication or broadcast of accountsof confessions or admissionsmade
by the defendant at a criminal trial). Injunctions that are designed to restrict merely the
time, place, or manner of a particular expression are subject to aless stringent application
of First Amendment principles; see, “Time, Place, and Manner Restrictions,” below.

% pittsburgh Press Co. v. Pittsburgh Commission on Human Relations Commission, 413
U.S. 376, 390 (1973); see dso, Vancev. Universal Amusement Co., 445 U.S. 308, 315-316
(1980) (“the burden of supporting an injunction against a future exhibition [of allegedly
obscene motion pictures] is even heavier than the burden of justifying the imposition of a

(continued...)
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essentially a limitation on restraints until a fina judicial determination that the
restricted speech is not protected by the First Amendment. It is alimitation, for
example, against temporary restraining orders and preliminary injunctions pending
final judgment, not against permanent injunctions after afinal judgment is made that
the restricted speech is not protected by the First Amendment.®

Inthe case of astatute that imposes prior restraint, “ aprescreening arrangement
can passconstitutional muster if it includesadequate procedural safeguards.”** These
procedural safeguards, the Court wrote, include that “the burden of proving that the
film is unprotected expression must rest on the censor,” and “that the censor will,
within a specified brief period, either issue a license or go to court to restrain
showing the film.”* In the case of time, place, or manner restrictions (and
presumably other forms of speech that do not receive full First Amendment
protection), lesser procedural safeguards are adequate.®

Prior restraints are permitted in some circumstances. The Supreme Court has
written, in dictum, “that traditional prior restraint doctrine may not apply to
[commercia speech],”* and the Court has not ruled whether it does. “The vast
majority of [federal] circuits ... do not apply the doctrine of prior restraint to
commercial speech.”*® “Some circuits [however] have explicitly indicated that the
requirement of procedural safeguardsin the context of aprior restraint indeed applies
to commercial speech.”*

Furthermore, “only content-based injunctions are subject to prior restraint
analysis.”® In addition, prior restraint is generally permitted, even in the form of

%0 (...continued)
criminal sanction for a past communication™).

3 See, Mark A. Lemley and Eugene Volohk, Freedom of Speech and Injunctions in
Intellectual Property Cases, 48 Duke Law Journal 147, 169-171 (1998).

%2 Central Hudson Gas & Electric Corp. v. Public Service Commission of New Y ork, 447
U.S. 557,571 n.13.

% Freedman, supra note 28, 380 U.S. at 58, 59.

% Thomas v. Chicago Park District, 534 U.S. 316, 322-323 (2002).

% Central Hudson, supra note 32, 447 U.S. at 571 n.13.

% Bosley v. WildWetT.com, 310 F. Supp. 2d 914, 930 (N.D. Ohio 2004).

3"New Y ork Magazinev. Metropolitan Transportation Authority, 136 F.3d 123, 131 (2d Cir.
1998), cert. denied, 525 U.S. 824 (1998); citing as examples, Desert Outdoor Adver. v. City
of Moreno Valley, 103 F.3d 814, 818 (9th Cir. 1996); In re Search of Kitty’'s East, 905 F.2d
1367, 1371-72 & n.4 (10th Cir. 1990).

% DVD Copy Control Association, Inc. v. Bunner, 75 P.3d 1, 17 (Cal. 2003) (a “prior
restraint is a content-based restriction on speech prior to its occurrence” (italics in
original)). For the test regarding content-neutral injunctions, see the section on “Time,
Place, and Manner Restrictions,” below.
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preliminary injunctions, inintellectua property cases, such asthosefor infringements
of copyright or trademark.*

Commercial Speech

“The Constitution ... affords a lesser protection to commercial speech than to
other constitutionally guaranteed expression.”*® Commercial speech is* speech that
proposes acommercial transaction.”** That books and films are published and sold
for profit does not make them commercia speech; i.e., it does not “prevent them
from being a form of expression whose liberty is safeguarded [to the maximum
extent] by the First Amendment.”* Commercial speech, however, may be banned
if itisfalseor misleading, or if it advertisesanillegal product or service. Evenif fits
in none of these categories, the government may regulate it morethan it may regul ate
fully protected speech. Inaddition, thegovernment may generally requiredisclosures
tobeincludedincommercial speech; seethe section on* Compelled Speech,” below.

The Supreme Court has prescribed the four-prong Central Hudson test to
determinewhether agovernmental regulation of commercial speechisconstitutional.
Thistest asksinitially (1) whether the commercial speech at issueis protected by the
First Amendment (that is, whether it concernsalawful activity andisnot misleading)
and (2) whether the asserted governmental interest in restricting it is substantial. “If
both inquiries yield positive answers,” then to be constitutional the restriction must
(3) “directly advance| ] the governmental interest asserted,” and (4) be “not more
extensive than is necessary to serve that interest.”*

The Supreme Court has held that, in applying the third prong of the Central
Hudson test, the courts should consider whether the regulation, in its general

% Bosley, supranote 36, at 930; Lemley and V olokh, supra note 31 (arguing that intel lectual
property should have the same First Amendment protection from preliminary injunctions
as other speech).

40 United States v. Edge Broadcasting Co., 509 U.S. 418 (1993).

“ Board of Trustees of the State University of New Y ork v. Fox, 492 U.S. 469, 482 (1989)
(emphasisin original). InNike, Inc. v. Kasky, 45 P.3d 243 (2002), cert. dismissed, 539 U.S.
654 (2003), Nike was sued for unfair and deceptive practicesfor allegedly false statements
it made concerning the working conditions under which its products were manufactured.
The California Supreme Court ruled that the suit could proceed, and the Supreme Court
granted certioriari, but thendismissedit asimprovidently granted, withaconcurringand two
dissenting opinions. Theissueleft undecided waswhether Nike's statements, though they
concerned a matter of public debate and appeared in press rel eases and letters rather than
in advertisements for its products, should be deemed “‘ commercial speech’ because they
might affect consumers’ opinionsabout the businessasagood corporate citizen and thereby
affect their purchasing decisions.” |Id. at 657 (Stevens, J., concurring). Nike subsequently
settled the case.

“2 Joseph Burstyn, Inc. v. Wilson, 343 U.S. 495, 501-502 (1952).

43 Central Hudson Gas & Electric Corp. v. Public Service Commission of New Y ork, supra
note 32, 447 U.S. at 566 (1980).
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application, directly advances the governmental interest asserted. If it does, then it
need not advance the governmental interest as applied to the particular person or
entity challenging it.** Its application to the particular person or entity challenging
itisrelevant in applying the fourth Central Hudson factor, although this factor too
is to be viewed in terms of “the relation it bears to the overal problem the
government seeks to correct.”* The fourth prong is not to be interpreted “ strictly”
to requirethe legislature to use the “least restrictive means’ available to accomplish
its purpose. Instead, the Court has held, legislation regulating commercial speech
satisfiesthe fourth prong if thereisareasonable“fit” between the legidature’ s ends
and the means chosen to accomplish those ends.*

The Supreme Court has applied the Central Hudson test in al the commercial
speech casesit has decided since Central Hudson, and we discusstheten most recent
below, in chronological order.*” In nine of these cases, the Court struck down the
challenged speechrestriction; it hasnot upheld acommercial speechrestriction since
1993. In its most recent commercia speech case, Thompson v. Western Sates
Medical Center, the Court noted that “ several Members of the Court have expressed
doubts about the Central Hudson analysis and whether it should apply in particular
cases.” These justices believe that the test does not provide adequate protection to
commercia speech, but the Court has found it unnecessary to consider whether to
abandon the test, because it has been striking down the statutesin question anyway.

In Cincinnati v. Discovery Network, Inc., the Court struck down a Cincinnati
regulation that banned newsracks on public property if they distributed commercial
publications, but not if they distributed news publications.® As for the first two
prongs of the Central Hudson test, the Court found that the commercial publications
at issue were not unlawful or misleading, and that the asserted governmental interest
in safety and esthetics was substantial. Asfor the third and fourth prongs, although
banning commercial newsracks presumably advances the asserted governmental
interests, the distinction between commercial and noncommercial speech “bears no
relationship whatsoever to the particular interests that the city has asserted.”*® The
city, therefore, did not establish “the‘fit’ between itsgoalsand its chosen meansthat
is required by our opinion in Fox.”*

In Edenfield v. Fane,™ the Court struck down a Florida ban on solicitation by
certified public accountants, even though the Court had previoudly, in Ohralik v.

4 See, Edge Broadcasting, supra note 40, 509 U.S. at 427.
1d. at 430.
4 Board of Trustees of the State University of New Y ork v. Fox, 492 U.S. 469, 480 (1989).

4" We do not include among the ten the three cases (discussed below, at the end of the
section on “Compelled Speech”) involving assessments for government-compelled
advertisements, because the Court did not apply the Central Hudson test in these cases.

8 507 U.S. 410 (1993).

“91d. at 424 (emphasisin original).
0 |d. at 428.

51507 U.S. 761 (1993).
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Ohio Sate Bar Association,* upheld aban on solicitation by attorneys. The Court
found that the government had substantial interests in the ban, including the
prevention of fraud, the protection of privacy, and the need to maintain CPA
independence and to guard against conflicts of interest. However, the Court found
no evidence that the ban directly advanced these interests, and noted, among other
things, that, “[u]nlike a lawyer, a CPA is not ‘a professional trained in the art of
persuasion,’” and“[t]hetypical client of aCPA isfar |esssusceptibleto manipulation
than the young accident victim in Ohralik.”>

The Court added, more generally, that the government’ s burden in justifying a
restriction on commercial speech “isnot satisfied by mere specul ation or conjecture;
rather, a governmental body seeking to sustain arestriction on commercia speech
must demonstrate that the harmsiit recites are real and that itsrestriction will in fact
aleviate them to amaterial degree.”>

In United States v. Edge Broadcasting Co., the Court upheld “federal statutes
that prohibit the broadcast of |ottery advertising by a broadcaster licensed to a State
that does not allow lotteries, while allowing such broadcasting by a broadcaster
licensed to a State that sponsors a lottery....”> The governmental interest in the
statutes was to balance the interests of states that prohibit lotteries and states that
operate lotteries. The broadcaster that challenged the statuteswas licensed in North
Carolina, which doesnot allow lotteries, but broadcasted from only three milesfrom
the Virginia border, which does alow lotteries. The broadcaster claimed that
prohibiting it from broadcasting advertisements for the Virginia lottery did not
advance the governmental interest or represent a “reasonable fit” because North
Carolinaradio listenersin its areawere aready inundated with advertisementsfrom
Virginia stations advertising the Virginia lottery and because most of the
broadcaster’s listeners were in Virginia. The Supreme Court upheld the statutes
because, even if they did not advance the governmental interest or represent a
reasonable fit as applied to the particular broadcaster, they did as applied to the
overall problem the government sought to address.

In Ibanez v. Florida Board of Accountancy, the Court held that the Florida
Board of Accountancy could not reprimand an accountant for truthfully referring to
her credentials asa Certified Public Accountant and a Certified Financial Planner in
her advertising and other communication with the public, such as her business cards

52 436 U.S. 447 (1978).

%3 Edenfield, supra note 51, 507 U.S. at 775.

> 1d. at 770-771.

*® Edge Broadcasting, supra note 40, 509 U.S. at 421.
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and stationery.®*® The Court wrote that it “cannot imagine how consumers can be
misled by her truthful representation” that she was a CPA."*’

In Rubin v. Coors Brewing Co., the Court struck down a federa statute, 27
U.S.C. § 205(e), that prohibits beer labels from displaying alcohol content unless
state law requires such disclosure.® The Court found sufficiently substantial to
satisfy the second prong of the Central Hudson test the government’s interest in
curbing “strength wars” by beer brewers who might seek to compete for customers
on the basis of alcohol content. However, it concluded that the ban “cannot directly
and materialy advance’ this “interest because of the overal irrationality of the
Government’ s regulatory scheme.” Thisirrationality is evidenced by the fact that
the ban does not apply to beer advertisements, and by thefact that the statute requires
the disclosure of alcohol content on the labels of wines and spirits.

In Florida Bar v. Went For It, Inc., the Court upheld arule of the Florida Bar
that prohibited personal injury lawyersfrom sending targeted direct-mail solicitations
to victimsand their relativesfor 30 daysfollowing an accident or disaster.*® TheBar
argued “that it has a substantial interest in protecting the privacy and tranquility of
personal injury victimsand their loved ones against intrusive, unsolicited contact by
lawyers,”®* and the Court found that “[t]he anecdotal record mustered by the Bar” to
demonstratethat itsrule would advance thisinterest in adirect and material way was
“noteworthy for its breadth and detail”;* it was not “mere speculation and
conjecture.”® Therefore, the rule passed what the Court called the second prong of
the Central Hudson test.** Asfor thefinal prong, the Court found the Bar’srule to
be “reasonably well tailored to its stated objective....”® In a subsequent case, the

%512 U.S. 136 (1994). Curiously, the Court in Ibanez writes that “only false, deceptive,
or misleading commercial speech may be banned” (id. at 142), despite its decisions
upholding bans of truthful commercial speech in Edge Broadcasting, supra note 40, and
other cases. Perhaps the Court meant that only false, deceptive, or misleading commercial
speech may be banned without consideration of the second, third, and fourth prongs of the
Central Hudson test.

571d. at 144.
%514 U.S. 476 (1995).
¥ |d. at 488.
%515 U.S. 618 (1995).
o |d. at 624.
62 |d. at 627.
% |d. at 626.

% The Court referred to the Central Hudson test as having three parts, and referred to its
second, third, and fourth prongs, as, respectively, itsfirst, second, and third. The Court did
not, however, alter the substance of the test. In 44 Liquormart, Inc. v. Rhode Island, 517
U.S. 484, 529 (1996) (O’ Connor, J., concurring), the justices returned to the traditional
numbering.

®|d. at 633. In Shapero v. Kentucky Bar Association, 486 U.S. 466 (1988), the Court had
(continued...)
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Court wrotethat, in Florida Bar v. Went For It, Inc., it had “upheld a30-day prohibi-
tion against a certain form of legal solicitation largely because it left so many
channels of communication open to Florida lawyers.”

In 44 Liquormart, Inc. v. Rhode Island, the Court, struck down a state statute
that prohibited disclosure of retail pricesin advertisementsfor alcoholic beverages.®’
In the process, it increased the protection that the Central Hudson test guaranteesto
commercial speech by making clear that atotal prohibition on *the dissemination of
truthful, nonmisleading commercial messages for reasons unrelated to the
preservation of afair bargaining process’ will be subject to a stricter review by the
courtsthan aregulation designed “to protect consumers from misleading, deceptive,
or aggressive sales practices.”®

The Court added: “The First Amendment directs us to be especially skeptical
of regulationsthat seek to keep peopleinthedark for what the government perceives
to be their own good.”® It concluded “that the price advertising ban cannot survive
the more stringent constitutional review that Central Hudson itself concluded was
appropriate for the complete suppression of truthful, nonmisleading commercial
speech.”

In Greater New Orleans Broadcasting Association, Inc. v. United Sates,” the
Court applied the Central Hudson test to strike down, as applied to advertisements
of private casino gambling that are broadcast by radio or television stations located
in Louisiana, where such gambling islegal, the same federa statuteit had upheldin

6 (...continued)

previously held that a state may not place a“ban on all direct-mail solicitations, whatever
the time frame and whoever the recipient.” Florida Bar, 515 U.S. at 629 (emphasis in
original). The Court has also held that a nonprofit organization’ s solicitation by letter of
prospective clientsis a protected form of political expression (Inre Primus, 436 U.S. 412
(1978)), and that a state may prohibit lawyers from soliciting prospective clientsin person
(Ohralik v. Ohio Sate Bar Association, 436 U.S. 447 (1978)). The Aviation Disaster
Family Assistance Act of 1996, 49 U.S.C. § 1136(g)(2), prohibits unsolicited
communications concerning apotential action for personal injury or wrongful death before
the 30th day following an accident involving an air carrier providing interstate or foreign
air transportation.

% 44 Liquormart, Inc. v. Rhode Island, 517 U.S. 484, 502 (1996).
7 1d.

% |d. at 501. The ninejusticeswere unanimousin striking down the law, which prohibited
advertising the price of acoholic beverages, but only parts of Justice Stevens' opinion for
the Court were joined by a mgjority of justices. The quotations above, for example, are
from Part IV of the Court’s opinion, which was joined by only Justices Kennedy and
Ginsburg besides Justice Stevens.

% |d. at 503.
0 d. at 508, citing Central Hudson, supra note 32, 447 U.S. at 566, n.9.
527 U.S. 173 (1999).
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United Sates v. Edge Broadcasting Co.,” as applied to broadcast advertising of
Virginia slottery by aradio station located in North Carolina, where no such lottery
was authorized. The Court emphasized the interrelatedness of the four parts of the
Central Hudson test; e.g., though the government has a substantial interest in
reducing the social costs of gambling, the fact that the Congress has simultaneously
encouraged gambling, because of its economic benefits, makes it more difficult for
the government to demonstrate that its restriction on commercia speech materially
advances its asserted interest and constitutes a reasonable “fit.” Inthis case, “[t]he
operation of [18 U.S.C.] § 1304 and its attendant regulatory regimeis so pierced by
exemptions and inconsistenciesthat the Government cannot hopeto exonerateit. . . .
[T]he regulation distinguishes among the indistinct, permitting a variety of speech
that poses the same risks the Government purports to fear, while banning messages
unlikely to cause any harm at all.” "

In Lorillard Tobacco Co. v. Reilly, the Supreme Court applied the Central
Hudson test to strikedown most of the M assachusetts Attorney General’ sregulations
governingthe advertising and sal e of cigarettes, smokel esstobacco, and cigars.™ The
Court first found the “outdoor and point-of-sale advertising regulations targeting
cigarettes’ to be preempted by the Federal Cigarette Labeling and Advertising Act,
15U.S.C. 881331-1341.” Byitsterms, however, thisstatute’ spreemption provision
applies only to cigarettes, so the Court considered the smokeless tobacco and cigar
petitioners’ First Amendment challengesto the outdoor and point-of-sal e advertising
regulations. Further, the cigarette petitionersdid not raise apreemption challengeto
Massachusetts' sales practices regulations (regul ations, described below, other than
outdoor and point-of-sale advertising regulations), so the Court considered the
cigarette as well as the smokeless tobacco and cigar petitioners claim that these
regulations violate the First Amendment.

The Court struck down the outdoor advertising regulations under the fourth
prong of the Central Hudson test, finding that the prohibition of any advertising
within 1,000 feet of schoolsor playgrounds* prohibit[ed] advertising in asubstantial
portion of the major metropolitan areas of Massachusetts,””® and that such a burden
on speech did not constitute a reasonable fit between the means and ends of the
regul atory scheme. “Similarly, aban on all signsof any size seemsill suited to target
the problem of highly visible billboards, as opposed to smaller signs.” "

The Court found “ that the point-of -sal eadvertising regul ationsfail both thethird
and fourth steps of the Central Hudson analysis.””® The prohibition on advertising
“placed lower than five feet from the floor of any retail establishment which is

"2 Edge Broadcasting, supra notes 40, 55.
8527 U.S. at 190, 195.

7533 U.S, 525 (2001).

®1d. at 551.

®1d. at 562.

71d. at 563.

81d. at 566.

68



CRS-14

located within a one thousand foot radius of” any school or playground did not
advance the goal of preventing minors from using tobacco products because “[n]ot
all children are less than 5 feet tall, and those who are certainly have the ability to
look up and take in their surroundings.”

The Court, however, upheld the sales practices regulations that “bar the use of
self-service displays and require that tobacco products be placed out of the reach of
all consumers in a location accessible only to salespersons.”® These regulations,
though they “regulate conduct that may have a communicative component,” do so
“for reasons unrelated to the communications of ideas.”® The Court therefore
applied the O’ Brien test for incidental restrictions of speech (see the section below
on “Incidental Restrictions’) and concluded “that the State has demonstrated a
substantial interest in preventing access to tobacco products by minors and has
adopted an appropriately narrow means of advancing that interest.”

In Thompson v. Western States Medical Center,® the Court struck down section
503A of the Food, Drug, and Cosmetic Act, 21 U.S.C. 8§ 353a, which “exempts
‘compounded drugs from the Food and Drug Administration’s standard drug
approval requirements as long as the providers of those drugs abide by several
restrictions, including that they refrain from advertising or promoting particular
compounded drugs.”® “Drug compounding,” the Court explained, “is a process by
which a pharmacist or doctor combines, mixes, or alters ingredients to create a
medication tailored to the needs of anindividual patient.”® The Court found that the
speech restriction in this case served “important” governmental interests, but that,
“[e]venassuming” that it directly advances these interests, it failed the fourth prong
of the Central Hudson test.?® In considering the fourth prong, the Court wrote that
“the Government hasfailed to demonstrate that the speech restrictionsare ‘ not more
extensivethan is necessary to serve’” the governmental interests, as*“[s|everal non-
speech-related means [of serving those interests] might be possible here.”® “If the
First Amendment meansanything,” the Court added, “ it meansthat regul ating speech
must be alast — not first — resort. Y et hereit seemsto have been thefirst strategy
the Government thought to try.”® The Court noted that it had “rejected the notion
that the Government has an interest in preventing the dissemination of truthful

”1d.

®1d. at 567.

8 |d. at 569.

814,

8 535 U.S. 357 (2002).
#1d. at 360.

% 1d. at 360-361.

% 1d. at 369, 371.

% 1d. at 371, 372.

% 1d. at 373.
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commercial information in order to prevent members of the public from making bad
decisions with the information.”

In saying that the speech restrictionswere“ not more extensivethan is necessary
to serve” the governmental interests, the Court was quoting from the fourth prong of
the Central Hudson test, but nowherein Thompson did it note that it had previously
modified the fourth prong to require merely a reasonable “fit” between the
legislature’ s ends and means, and not use of the least restrictive means to serve the
governmental interests. Rather, it wrote: “In previous cases addressing this final
prong of the Central Hudson test, we have made clear that if the Government could
achieve its interests in a manner that does not restrict speech, or that restricts less
speech, the Government must do s0.”® Y et the Court did not state that it intended
to overruleits reasonable “fit” construction of the fourth prong.

Defamation

Defamation (libel is written defamation; slander is oral defamation) is the
intentional communication of afalsehood about aperson, to someone other than that
person, that injuresthe person’ sreputation. Theinjured person may sue and recover
damages under state law, unless state law makes the defamation privileged (for
example, a statement made in a judicial, legidative, executive, or administrative
proceedingisordinarily privileged). Beingrequiredto pay damagesfor adefamatory
statement restricts one’'s freedom of speech; defamation, therefore, constitutes an
exception to the First Amendment.

The Supreme Court, however, has granted limited First Amendment protection
to defamation. The Court has held that public officials and public figures may not
recover damagesfor defamation unlessthey prove, with “ convincing clarity,” that the
defamatory statement wasmadewith** actual malice’ — that is, with knowledge that
it was false or with reckless disregard of whether it was false or not.”**

The Court has also held that a private figure who sues a media defendant for
defamation may not recover without some showing of fault, although not necessarily
of actual malice (unlesstherelevant statelaw requiresit). However, if adefamatory
falsehood involves amatter of public concern, then even aprivate figure must show
actual malice in order to recover presumed damages (i.e., not actua financial
damages) or punitive damages.*

#d. at 374.
©\d. at 371.

%2 New York Times v. Sullivan, 376 U.S. 254, 279-280 (1964); Curtis Publishing Co. v.
Butts, 388 U.S. 130 (1967).

% Gertz v. Robert Welch, Inc., 418 U.S. 323 (1974).
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Speech Harmful to Children

Speech that is otherwise fully protected by the First Amendment may be
restricted in order to protect children. Thisisbecausethe Court has* recognized that
thereisacompellinginterest in protecting the physical and psychological well-being
of minors.”* However, any restriction must be accomplished “‘ by narrowly drawn
regulations without unnecessarily interfering with First Amendment freedoms.” It
isnot enough to show that the government’ sends are compel ling; the means must be
carefully tailored to achieved those ends.”

Thus, the government may prohibit the sale to minors of material that it deems
“harmful to minors’ (“so called ‘girlie magazines’), whether or not they are not
obscene asto adults.®® It may prohibit the broadcast of “indecent” language on radio
and television during hourswhen children arelikely to bein the audience, but it may
not banit around the clock unlessitisobscene.® Federal law currently bansindecent

9 Sable Communications of California, Inc. v. FCC, 492 U.S. 115, 126 (1989). A federal
district court noted that, in cases that involve a restriction of minors’ access to sexually
explicit material, “the Supreme Court’ s jurisprudence does not require empirical evidence.
Only some minimal amount of evidenceisrequired....” Playboy Entertainment Group, Inc.
v. U.S,, 30 F. Supp. 2d 702, 716 (D. Del. 1998); aff'd, 529 U.S. 803 (2000). By contrast,
in cases not involving access of minors to sexually explicit material, the Supreme Court
generally requiresthat the government, to justify arestriction even on speech withlessthan
full First Amendment protection, “must demonstrate that the recited harms are real, not
merely conjectural, and that the regulation will in fact alleviate these harmsin adirect and
material way.” Turner Broadcasting Systemv. FCC, 512 U.S. 622, 664 (1994) (incidental
restriction on speech). See also, Edenfield v. Fane, 507 U.S. 761, 770-771 (1993)
(restriction on commercial speech); Nixon v. Shrink Missouri Government PAC, 528 U.S.
377, 392 (2000) (restriction on campaign contributions).

% 1d. Inthe case of content-based regulations, narrow tailoring requires that the regulation
be “the least restrictive means to further the articulated interest.”

% Ginsberg v. New York, 390 U.S. 629, 631 (1968).

% Federa Communications Commission v. Pacifica Foundation, 438 U.S. 726 (1978);
Action for Children's Television v. Federal Communications Commission, 58 F.3d 654
(D.C. Cir. 1995) (en banc), cert. denied, 516 U.S. 1043 (1996). The Supreme Court has
stated that, to beindecent, abroadcast need not have prurient appeal ; “the normal definition
of ‘indecent’ refers merely to nonconformance with accepted standards of morality,”
Pacifica, 438 U.S. at 740. The FCC holdsthat the concept “isintimately connected with the
exposure of children to language that describes, in terms patently offensive as measured by
contemporary community standardsfor the broadcast medium, sexual or excretory activities
and organs, at times of the day when there is a reasonable risk that children may bein the
audience.” Id. at 732. The FCC applied this definition in a case in which the singer Bono
said at the Golden Globe Awards that his award was “f[***]ing brilliant.” The FCC
Enforcement Bureau found that use of the word “ as an adjective or expletive to emphasize
anexclamation” did not fall withinthedefinition of “indecent.” The Commission, however,
overturned the Bureau, ruling that “any use of that word or a variation, in any context,
inherently has a sexua connotation....” In the Matter of Complaints Against Various
Broadcast Licensees Regarding Their Airing of the “ Golden Globe Awards’ Program, File
No. EB-03-1H-0110 (March 3, 2004). In alater case, however, which the Supreme Court

(continued...)
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broadcasts between 6 am. and 10 p.m.%” Similarly, Congress may not ban dial-a-
porn, but it may (asit doesat 47 U.S.C. § 223) prohibit it from being made available
to minors or to persons who have not previously requested it in writing.*®

In Reno v. American Civil Liberties Union, the Supreme Court declared
unconstitutional two provisions of the Communications Decency Act (CDA) that
prohibited indecent communicationsto minorson the Internet.* The Court held that
the CDA’s “burden on adult speech is unacceptable if less restrictive alternatives
would be at |east as effective in achieving the legitimate purpose that the statute was
enactedto serve.” “[T]he governmental interest in protecting children from harmful
materials... does not justify an unnecessarily broad suppression of speech addressed
to adults. As we have explained, the Government may not ‘reduc[e] the adult
population ... to ... only what is fit for children.’”1®

The Court distinguished the Internet from radio and television because (1) “[t] he
CDA’sbroad categorical prohibitions are not limited to particular times and are not
dependent on any eval uation by an agency familiar with the unique characteristics of
the Internet,” (2) the CDA imposes criminal penalties, and the Court has never
decided whether indecent broadcasts “would justify acriminal prosecution,” and (3)
radio andtelevision, unlikethe Internet, have, “asamatter of history ... ‘received the
most limited First Amendment protection, ... inlarge part because warningscould not
adequately protect thelistener from unexpected program content.... [Onthelnternet],
the risk of encountering indecent material by accident is remote because a series of
affirmative stepsis required to access specific material.”

In 1998, Congress enacted the Child Online Protection Act (COPA), P.L. 105-
277, title X1V, to replace the CDA. COPA differs from the CDA in two main
respects:. (1) it prohibits communication to minors only of “material that is harmful
to minors,” rather than material that is indecent, and (2) it applies only to
communications for commercial purposes on publicly accessible websites. COPA

% (...continued)

has agreed to hear, the Second Circuit held “that the FCC's new policy regarding ‘ fleeting
expletives' is arbitrary and capricious under the Administrative Procedure Act.” Fox
Television Stations, Inc. v. Federal Communications Commission, 489 F.3d 444 (2d Cir.
2007), cert. granted, No. 07-582 (U.S. March 17, 2008). For additional information,
including an analysis of whether prohibiting the broadcast of “indecent” words regardless
of context would violate the First Amendment, see CRS Report RL32222, Regulation of
Broadcast Indecency: Background and Legal Analysis, by Henry Cohen and Kathleen Ann
Ruane.

9 For additional information, see CRS Report 95-804, Obscenity and Indecency:
Consgtitutional Principles and Federal Satutes, by Henry Cohen. Restrictions on cable
television intended to protect children are discussed in that report and also in this report
under “Radio and Television.”

% Sable Communications of California, Inc. v. Federal Communications Commission, 492
U.S. 115 (1989); Dial Information Servicesv. Thornburgh, 938 F.2d 1535 (2d Cir. 1991),
cert. denied, 502 U.S. 1072 (1992).

9521 U.S. 844 (1997).
100 | o, at 874-875.

72



CRS-18

has not taken effect, because a constitutional challenge was brought and the district
court, finding a likelihood that the plaintiffs would prevail, issued a preliminary
injunction against enforcement of the statute, pending atrial onthemerits. The Third
Circuit affirmed, but, in 2002, in Ashcroft v. American Civil Liberties Union, the
Supreme Court held that COPA’s use of community standards to define “material
that is harmful to minors’ does not by itself render the statute unconstitutional. The
Supreme Court, however, did not remove the preliminary injunction against
enforcement of the statute, and remanded the case to the Third Circuit to consider
whether it isunconstitutional nonetheless. 1n 2003, the Third Circuit again found the
plaintiffs likely to prevail and affirmed the preliminary injunction. In 2004, the
Supreme Court affirmed the preliminary injunction because it found that the
government had failed to show that filtering prohibited material would not be as
effectivein accomplishing Congress sgoals. It remanded the casefor trial, however,
and did not foreclose the district court from concluding otherwise.*® On March 22,
2007, the district court found COPA unconstitutional and issued a permanent
injunction against its enforcement. The grounds for its decision were that “ COPA
is not narrowly tailored to Congress' compelling interest,” the Attorney General
“failled to meet his burden of showing that COPA is the least restrictive, most
effective aternative in achieving the compelling interest,” and “COPA is
impermissibly vague and overbroad.” 12

Children’s First Amendment Rights

In a case upholding high school students’ right to wear black arm bands to
protest the war in Vietnam, the Supreme Court held that public school students do
not “shed their constitutional rights to freedom of speech or expression at the
schoolhouse gate.”'® They do, however, shed them to some extent. The Supreme
Court has upheld the suspension of astudent for using a sexual metaphor in aspeech
nominating another student for a student office.®® It has upheld censorship of a
student newspaper produced as part of the school curriculum.’®® (Lower courts have
indicated that non-school-sponsored student writings may not be censored.'*)

101 American Civil Liberties Association v. Reno, 31 F. Supp. 2d 473 (E.D. Pa. 1999), aff'd,
217 F.3d 162 (3d Cir. 2000), vacated and remanded sub nom. Ashcroft v. American Civil
Liberties Union, 535 U.S. 564 (2002), aff’'d on remand, 322 F.3d 240 (3d Cir. 2003), aff'd
and remanded, 542 U.S. 656 (2004). See also, footnote 8 of this report.

102 American Civil Liberties Union v. Gonzales, 478 F. Supp. 2d 775 (E.D. Pa., March 27,
2007).

193 Tinker v. Des Moines Independent Community School District, 393 U.S. 503, 506
(1969).

104 Bethel School District No. 463 v. Fraser, 478 U.S. 675 (1986).
105 Hazelwood School District v. Kuhimeier, 484 U.S. 260 (1988).

1% E g., Burch v. Barker, 861 F.2d 1149 (9th Cir. 1988); Romano v. Harrington, 725 F.
Supp. 687 (E.D. N.Y. 1989).
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A plurality of the justices found that a school board must be permitted “to
establish and apply their curriculum in such away asto transmit community values,”
but that it may not remove school library booksin order to deny accessto ideas with
which it disagrees for political or religious reasons.’” The Supreme Court has also
held that Congress may not prohibit people 17 or younger from making contributions
to political candidates and contributions or donations to political parties.® Most
recently, in Morsev. Frederick, the Court held that aschool could punish apupil for
displaying a banner that read, “BONG HiTS 4 JESUS,” because these words could
reasonably beinterpreted as“ promotingillegal druguse.”*® The Court indicated that
it might have reached a different result if the banner had addressed the issue of “the
criminalization of drug use or possession.”™® Justice Alito, joined by Justice
Kennedy, wrote a concurring opinion stating that they had joined the majority
opinion “on the understanding that (a) it goes no further than to hold that a public
school may restrict speech that areasonabl e observer would interpret as advocating
illegal drug use and (b) it provides no support for any restriction on speech that can
plausibly be interpreted as commenting on any political or social issue, including
speech on issues such as ‘ the wisdom of the war on drugs or of legalizing marijuana
for medicinal use.’”*** AsMorsev. Frederick was a5-to-4 decision, Justices Alito’s
and Kennedy’ s votes were necessary for amajority and therefore should be read as
[imiting the mgjority opinion with respect to future cases.

Time, Place, and Manner Restrictions

Even speech that enjoys the most extensive First Amendment protection may
be subject to “regulations of the time, place, and manner of expression which are
content-neutral, are narrowly tailored to serve asignificant government interest, and
leave open ample alternative channels of communication.”**? In the case in which
this language appears, the Supreme Court allowed a city ordinance that banned
picketing “before or about” any residenceto be enforced to prevent picketing outside
the residence of a doctor who performed abortions, even though the picketing
occurred onapublic street. The Court noted that “[t]he First Amendment permitsthe
government to prohibit offensive speech as intrusive when the ‘ captive’ audience
cannot avoid the objectionable speech.”**

Thus, the Court, while acknowledging that music, as aform of expression and
communication, isprotected under the First Amendment, upheld volumerestrictions

197 Board of Education, Island Trees School District v. Pico, 457 U.S. 853, 864 (1982). The
Court noted that “nothing in our decision today affectsin any way the discretion of alocal
school board to choose books to add to the libraries of their schools.” Id. at 871.

108 \cConnell v. Federal Election Commission, 540 U.S. 93, 231-232 (2003).
19 127 S, Ct. 2618, 2624 (2007).

10 | ¢, at 2625.

L1 |d, at 2636.

112 Frighy v. Schultz, 487 U.S. 474, 481 (1988).

113 |dl, at 487.
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placed on outdoor music in order to prevent intrusion on thosein the area.™* Other
significant governmental interests, besides protection of captive audiences, may
justify content-neutral time, place, and manner restrictions. For example, in order to
prevent crime and maintain property values, a city may place zoning restrictions on
“adult” theatersand bookstores.™ And, in order to maintain the orderly movements
of crowds at a state fair, a state may limit the distribution of literature to assigned
locations.™®

However, atime, place, and manner restriction will not beupheldintheabsence
of sufficient justification or if it is not narrowly tailored. Thus, the Court held
unconstitutional atotal restriction on displaying flags or bannerson public sidewalks
surrounding the Supreme Court.™*” And atime, place, and manner restriction will not
be upheld if it fails to “leave open ample alternative channels for communication.”
Thus, the Court held unconstitutional an ordinance that prohibited the display of
signs from residences, because “[d]isplaying asign from one’ s own residence often
carries a message quite distinct from placing the same sign someplace else....” 8

When a court issues an injunction that restricts the time, place, or manner of a
particular form of expression, because prior restraint occurs, “a somewhat more
stringent application of general First Amendment principles’ is required than is
required in the case of a generally applicable statute or ordinance that restricts the
time, place, or manner of speech.*® Instead of asking whether the restrictions are
“narrowly tailored to serve a significant governmental interest,” a court must ask
“whether the challenged provisions of the injunction burden no more speech than
necessary to serve asignificant government interest.”*?° Applying this standard, the
Supreme Court, in Madsen v. Women's Health Center, Inc., upheld a state court
injunction that had ordered the establishment of a 36-foot buffer zone on a public
street outside a particular health clinic that performed abortions. The Court in this
case also upheld an injunction against noise during particular hours, but found that

14 Ward v. Rock Against Racism, 491 U.S. 781 (1989).

Y5 Young v. American Mini Theaters, Inc., 427 U.S. 50 (1976); Renton v. Playtime
Theaters, Inc., 475 U.S. 41 (1986). Although singling out “adult” material might appear to
be a content-based distinction, the Court in Renton said that regulations of speech are
content-neutral if they “are justified without reference to the content of the regulated
speech.” 475U.S. at 48 (emphasisinoriginal). Zoningrestrictionsarejustified asmeasures
to “prevent crime, protect the city’s retail trade, maintain property values, and generally
‘protec[t] and preserv[e] thequality of [thecity’ | neighborhoods, commercial districts, and
the quality of urban life,’” not to suppress the expression of unpopular views.” Id.

116 Heffron v. International Society for Krishna Consciousness, Inc., 452 U.S. 640 (1981).
17 United Statesv. Grace, 461 U.S. 171 (1983).
118 City of Laduev. Gilleo, 512 U.S. 43 (1994).

119 Madsen v. Women's Health Center, Inc., 512 U.S. 753, 765 (1994). In this case, the
Court held that the challenged injunction was content-neutral, even though it was directed
at abortion protestors, because its purpose was to protect patients, not to interfere with the
protestors’ message.

120|d, Thisisnot “prior restraint analysis,” which courts apply to content-based injunctions;
see, “Prior Restraint,” supra.
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a“broad prohibition on all *images observable’ burdens speech more than necessary
to achieve the purpose of limiting threats to clinic patients or their families.”*#* It
also struck down a prohibition on al uninvited approaches of persons seeking the
services of the clinic, and a prohibition against picketing, within 300 feet of the
residences of clinic staff. The Court distinguished the 300-foot restriction from the
ordinance it had previously upheld that banned picketing “before or about” any
residence.'?

In Schenck v. Pro-Choice Network of Western New York, the Court applied
Madsen to another injunction that placed restrictions on demonstrating outside an
abortion clinic.*® The Court upheld the portion of the injunction that banned
“demonstrating within fifteen feet from either side or edge of, or in front of,
doorways or doorway entrances, parking lot entrances, driveways and driveway
entrances of such facilities” — what the Court called “fixed buffer zones.” It struck
down a prohibition against demonstrating “within fifteen feet of any person or
vehiclesseekingaccessto or leaving suchfacilities’ — what it called “floating buffer
zones.” The Court cited “public safety and order” in upholding the fixed buffer
zones, but it found that the floating buffer zones “burden more speech than is
necessary to serve the relevant governmental interests’ because they makeit “quite
difficult for aprotester who wishesto engagein peaceful expressive activity to know
how to remain in compliance with the injunction.” The Court also upheld a
“provision, specifying that once sidewalk counselors who had entered the buffer
zoneswererequired to ‘ cease and desist’ their counseling, they had to retreat 15 feet
from the people they had been counseling and had to remain outside the boundaries
of the buffer zones.”

InHill v. Colorado, the Court upheld a Colorado statute that makesit unlawful,
within 100 feet of the entrance to any health care facility, to “knowingly approach”
within eight feet of another person, without that person’s consent, “for the purpose
of passing a leaflet or handbill to, displaying a sign to, or engaging in oral protest,
education, or counseling with such other person.”*** This decision is significant
because it upheld a statute that applies to everyone, and not, as in Madsen and
Schenck, merely an injunction directed to particular parties. The Court found the
statute to be a content-neutral time, place, and manner regulation of speech that
“reflects an acceptabl e balance between the constitutionally protected rights of law-
abiding speakers and the interests of unwilling listeners....”'* The restrictions are
content-neutral because they regulate only the places where some speech may occur,
and because they apply equally to all demonstrators, regardless of viewpoint.
Although the restrictions do not apply to all speech, the “kind of cursory
examination” that might be required to distinguish casual conversation from protest,

1211d. at 773.

122 See, text accompanying notes 112-113, supra.
12 519 U.S. 357 (1997).

124530 U.S. 703, 707 (2000).

1251d. at 714.
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education, or counseling is not “ problematic.”*?® The law is “narrowly tailored” to
achieve the state’ sinterests. The eight-foot restriction does not significantly impair
the ability to convey messages by signs, and ordinarily alows speakers to come
within anormal conversational distance of their targets. Because the statute allows
the speaker to remain in one place, persons who wish to hand out leaflets may
position themselves beside entrances near the path of oncoming pedestrians, and
consequently are not deprived of the opportunity to get the attention of persons
entering aclinic.

Incidental Restrictions

Somelawsarenot designed to limit freedom of expression, but neverthelesscan
have that effect. For example, when a National Park Service regulation prohibiting
campingin certain parkswasapplied to prohibit demonstrators, who were attempting
to call attention to the plight of the homeless, from sleeping in certain Washington,
D.C. parks, it had the effect of limiting the demonstrators freedom of expression.
Nevertheless, the Court found that application of the regulation did not violate the
First Amendment because the regulation was content-neutral and was narrowly
focused on asubstantial governmental interest in maintaining parks*in an attractive
and intact condition.”**

The Supreme Court has said that an incidental restriction on speech is
constitutional if itisnot “greater than necessary to further asubstantial governmental
interest.”*® However, the Court has made clear that an incidental restriction, unlike
acontent-based restriction, “ need not betheleast restrictiveor least intrusivemeans’
of furthering a governmental interest. Rather, the restriction must be “narrowly
tailored,” and “the requirement of narrow tailoring is satisfied ‘so long as the ...
regul ation promotes a substantial governmental interest that would be achieved less
effectively absent the regulation.’”**

The Court has noted that the standard for determining the constitutionality of an
incidental restriction “in thelast analysisislittle, if any, different from the standard
applied to time, place, or manner restrictions.”**® Thus, the restriction on camping

126 1d. at 722.
127 Clark v. Community for Creative Non-Violence, 468 U.S. 288 (1984).

128 San Francisco Arts& Athletics, Inc. v. United States Olympic Committee, 483 U.S. 522,
537 (1987). Thisis known asthe “O’ Brien test,” which was first formulated in the case
cited in note 138, infra.

129 Ward v. Rock Against Racism, 491 U.S. 781, 798-799 (1989). This case makes clear
that, although both “strict scrutiny” and the O’ Brien test for incidental restrictions require
“narrow tailoring,” “the same degree of tailoring is not required” under the two; under the
O'Brien test, “least-restrictive-alternative analysisiswholly out of place.” Id. at 798-799
n.6. Itisalso out of placein applying the Central Hudson commercial speech test.

%0 Clark, supra note 127, 468 U.S. at 298. And, “the validity of time, place, or manner
restrictionsisdetermined under standardsvery similar to those applicableinthecommercial
(continued...)
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may be viewed as a restriction on conduct that only incidentally affects speech, or,
if oneviews sleeping in connection with ademonstration as expressive conduct, then
the restriction may be viewed as atime, place, and manner restriction on expressive
conduct. Ineither case, aslong astherestrictioniscontent-neutral, the same standard
for assessing its constitutionality will apply.

In 1991, the Supreme Court held that the First Amendment does not prevent the
government from requiring that dancers wear “pasties’ and a* G-string” when they
dance (non-obscenely) in “adult” entertainment establishments. Indiana sought to
enforce a state statute prohibiting public nudity against two such establishments,
which asserted First Amendment protection. The Court found that the statute
proscribed public nudity across the board, not nude dancing as such, and therefore
imposed only anincidental restriction on expression.*** In 2000, the Supreme Court
again upheld the application of a statute prohibiting public nudity to an “adult”
entertainment establishment. It found that the statute was intended “to combat
harmful secondary effects,” such as “prostitution and other criminal activity.”**

In 21994 case, the Supreme Court apparently put more teeth into the test for
incidental restrictions by remanding the case for further proceedings rather than
deferring to Congress' s judgment asto the necessity for the “ must-carry” provisions
of the Cable Television Consumer Protection and Competition Act of 1992.* To
justify an incidental restriction of speech, the Court wrote, the government “must
demonstrate that the recited harms are real, not merely conjectural, and that the
regulation will in fact aleviate these harms in a direct and material way.”** The
Court added that its

obligation to exercise independent judgment when First Amendment rights are
implicated is not a license to reweigh the evidence de novo, or to replace
Congress factual predictions with our own. Rather, it is to assure that, in
formulating its judgments, Congress has drawn reasonabl e inferences based on
substantial evidence.’®

130 (,...continued)
speech context.” United States v. Edge Broadcasting Co., supra note 40, 509 U.S. at 430.

131 Barnes v. Glen Theatre, Inc., 501 U.S. 560 (1991).
132 Eriev. Pap’'s A.M., 529 U.S. 277 (2000).

13 Turner Broadcasting System, Inc. v. Federal Communications Commission, 512 U.S. 622
(1994), discussed under “Radio and Television,” below. David Cole describes Turner as
“effectively giving biteto the O'Brien standard.” Hewritesthat, “if the Court had applied
the O’ Brien standard the way it applied that standard in O’ Brien, it should have upheld the
‘must carry’ rule. The O'Brien standard is extremely deferential.” The Perils of
Pragmatism, LEGAL TIMES, July 25, 1994, at S27, S30.

1341d. at 664.
1% 1d. at 666.
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Symbolic Speech

“TheFirst Amendment literally forbidsthe abridgment only of ‘ speech,” but we
have long recognized that its protection does not end at the spoken or written
word.”** Thuswrote the Supreme Court when it held that a statute prohibiting flag
desecration violated the First Amendment. Such astatuteisnot content-neutral if it
is designed to protect “a perceived need to preserve the flag' s status as a symbol of
our Nation and certain national ideals.”**’

By contrast, the Court upheld a federal statute that made it a crime to burn a
draft card, finding that the statute served “the Government’s substantial interest in
assuring the continuing availability of issued Selective Service certificates,” and
imposed only an “appropriately narrow” incidental restriction of speech.’® Even if
Congress' s purpose in enacting the statute had been to suppress freedom of speech,
“this Court will not strike down an otherwise constitutional statute on the basis of an
alegedillicit legidative motive.” **

In 1992, in RAV. v. City of . Paul, the Supreme Court struck down an
ordinance that prohibited the placing on public or private property of asymbol, such
as“aburning crossor Nazi swastika, which one knows or has reasonable groundsto
know arouses anger, alarm or resentment in others, on the basis of race, color, creed,
religion or gender.”** Read literally, this ordinance would clearly violate the First
Amendment, because, “[i]f there is a bedrock principle underlying the First
Amendment, it is that the Government may not prohibit the expression of an idea
simply because society findstheideaitself offensive or disagreeable.” '** Inthiscase,
however, the Minnesota Supreme Court had construed the ordinance to apply only
to conduct that amounted to fightingwords. Therefore, the question for the Supreme
Court was whether the ordinance, construed to apply only to fighting words, was
constitutional.

The Court held that it was not, because, although fighting words may be
proscribed “ because of their constitutionally proscribable content,” they may not “ be
made the vehicles for content discrimination unrelated to their distinctively
proscribable content.” **? Thus, the government may proscribe fighting words, but it
may not make the further content discrimination of proscribing particular fighting
wordsonthebasisof hostility “ towardstheunderlying message expressed.”**® Inthis
case, the ordinance banned fighting words that insult “on the basis of race, color,

13 Texas v. Johnson, 491 U.S. 397 (1989).

137 United States v. Eichman, 496 U.S. 310 (1990).

138 United Statesv. O’ Brien, 391 U.S. 367, 382 (1968).
1%9d. at 383.

140 505 U.S, 377 (1992).

141 Texas v. Johnson, supra note 136, at 414.

12 RAV., supra note 140, at 384-385 (emphasisin original).
143 1d. at 386.
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creed, religion or gender,” but not “for example, on the basis of political affiliation,
union membership, or homosexuality.... The First Amendment does not permit St.
Paul to impose special prohibitions on those speakers who express views on
disfavored subjects.”*** This decision does not, of course, preclude prosecution for
illegal conduct that may accompany cross burning, such astrespass, arson, or threats.
As the Court put it: “St. Paul has sufficient means at its disposal to prevent such
behavior without adding the First Amendment to the fire.”**

In a subsequent case, the Supreme Court held that itsopinionin RA.V. did not
mean that statutes that impose additional penalties for crimes that are motivated by
racial hatred are unconstitutional. Such statutesimposed enhanced sentences not for
bigoted thought, but for the commission of crimes that can inflict greater and
individual and societal harm because of their bias-inspired motivation. A defendant’s
motive has always been a factor in sentencing, and even in defining crimes; “Title
VI [of theCivil RightsAct of 1964], for example, makesit unlawful for an employer
to discriminate against an employee ‘because of such individua’s race, color,
religion, sex, or national origin.’ "4

In Virginia v. Black, the Court held that its opinion in RA.V. did not make it
unconstitutional for astate to prohibit burning acrosswith theintent of intimidating
any person or group of persons.**’ Such a prohibition does not discriminate on the
basis of adefendant’ s beliefs — “as afactual matter it is not true that cross burners
direct their intimidating conduct solely to racial or religious minorities.... The First
Amendment permits Virginia to outlaw cross burning done with the intent to
intimidate because burning a cross is a particularly virulent form of intimidation.
Instead of prohibitingall intimidating messages, Virginiamay chooseto regulatethis
subset of intimidating messages....”

“1d. at 391.
% 1d. at 396.

146 Wisconsin v. Mitchell, 508 U.S. 476, 487 (1993) (emphasis added by the Court to its
quotation of the statute).

7 Virginiav. Black, 538 U.S. 343 (2003). A plurality held, however, that a statute may not
presume, from the fact that a defendant burned a cross, that he had an intent to intimidate.
The state must prove that he did, as*“aburning crossis not always intended to intimidate,”
but may constitute a constitutionally protected expression of opinion. Id. at 365.

18 1d. at 363.
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Compelled Speech

On occasion, the government attempts to compel speech rather than to restrict
it. For example, in Riley v. National Federation of the Blind of North Carolina, Inc.,
aNorth Carolina statute required professional fundraisersfor charitiesto discloseto
potential donors the gross percentage of revenues retained in prior charitable
solicitations.**® The Supreme Court held this unconstitutional, writing

There is certainly some difference between compelled speech and compelled
silence, but in the context of protected speech, the difference is without
constitutional significance, for the First Amendment guarantees “freedom of
speech,” aterm necessarily comprising the decision of both what to say and what
not to say.*®

In the commercial speech context, by contrast, the Supreme Court held, in
Zauderer v. Office of Disciplinary Counsel, that an advertiser’s

constitutionally protected interest in not providing any particular factual
information in his advertising is minimal.... [A]n advertiser's rights are
reasonably protected as long as disclosure requirements are reasonably related
to the State’'s interest in preventing deception of consumers.... The right of a
commercial speaker not to divulge accurate information regarding his services
isnot ... afundamental right.™*

In Zauderer, the Supreme Court upheld an Ohio requirement that advertise-
ments by lawyers that mention contingent-fee rates disclose whether percentagesare
computed before or after deduction of court costs and expenses.

In Meese v. Keene, however, the Court upheld compelled disclosure in a
noncommercial context.™ This case involved a provision of the Foreign Agents
Registration Act of 1938, which requires that, when an agent of aforeign principal
seeksto disseminateforeign*® political propaganda,” hemust label such material with
certain information, including hisidentity, the principal’ s identity, and the fact that
he has registered with the Department of Justice. The material need not state that it
is“political propaganda,” but one agent objected to the statute’ sdesignating material
by that term, which he considered pejorative. The agent wished to exhibit, without
therequired labels, three Canadian filmson nuclear war and acid rain that the Justice
Department had determined were “ political propaganda.”

149487 U.S. 781 (1988). Inlllinoisex rel. Madigan v. Telemarketing Associates, Inc., 538
U.S. 600, 605 (2003), the Supreme Court held that a fundraiser who retained 85 percent of
gross receiptsfrom donors, but fal sely represented that “ a significant amount of each dollar
donated would be paid over to” acharitable organization, could be sued for fraud. “ Solong
as the emphasis is on what the fundraisers misleadingly convey, and not on percentage
limitations on solicitors’ fees per se, such [fraud] actions need not impermissibly chill
protected speech.” Id. at 619.

150 487 U.S. 781, 796-797 (1988) (emphasisin original).
151471 U.S. 626, 651, 652 n.14 (1985) (emphasisin original).
152 481 U.S. 465 (1987).
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In Meese v. Keene, the Supreme Court upheld the statute's use of the term,
essentially becauseit considered the term not necessarily pejorative. On the subject
of compelled disclosure, the Court wrote:

Congress did not prohibit, edit, or restrain the distribution of advocacy
materials.... Tothecontrary, Congresssimply required the disseminatorsof such
material to make additional disclosures that would better enable the public to
evaluate the import of the propaganda.'*®

One might infer from this that compelled disclosure, in a noncommercial
context, gives rise to no serious First Amendment issue, and nothing in the Court’s
opinion would seem to refute thisinference. Thus, it seemsimpossibleto reconcile
this opinion with the Court’s holding a year later in Riley (which did not mention
Meese v. Keene) that, in a noncommercial context, there is no difference of
constitutional significance between compelled speech and compelled silence.

In Meesev. Keene, the Court did not mention earlier casesinwhichit had struck
down laws compelling speech in anoncommercia context. In Wooley v. Maynard,
the Court struck down a New Hampshire statute requiring motoriststo leave visible
on their license plates the motto “Live Free or Die.”*™>* InWest Virginia Sate Board
of Education v. Barnette, the Court held that a state may not require children to
pledge alegiance to the United States.™ In Miami Herald Publishing Co. v.
Tornillo, the Court struck down a Florida statute that required newspapers to grant
political candidates equal spaceto reply to the newspapers' criticism and attacks on
their record.™®

The Court decided two casesinits1994-1995 terminvol ving compelled speech.
In Mclntyrev. Ohio Elections Commission, the Court, applying strict scrutiny, struck
down acompelled disclosure requirement by holding unconstitutional a state statute
that prohibited the distribution of anonymous campaign literature. “The State,” the
Court wrote, “may, and does, punish fraud directly. But it cannot seek to punish
fraud indirectly by indiscriminately outlawing a category of speech, based on its
content, with no necessary relationship to the danger sought to be prevented.”**’

In Hurley v. Irish-American Gay Group of Boston, the Court held that
M assachusetts could not require private citizens who organize a parade to include
among the marchers a group imparting a message — in this case support for gay
rights — that the organizers do not wish to convey. Massachusetts had attempted

153 | dl, at 480.
154 430 U.S. 705 (1977).
155 319 U.S. 624 (1943).

156 418 U.S. 241 (1974). In Pacific Gas & Electric Co. v. Public Utilities Commission of
California, 475 U.S. 1 (1986), the Court held that astate may not require a privately owned
utility company to include in its billing envelopes views of a consumer group with which
it disagrees. Whileaplurality opinionadheredto by four justicesrelied heavily on Tornillo,
there was not a Court majority consensus asto rationale.

57514 U.S. 334, 357 (1995).
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to apply itsstatute prohibiting discrimination on the basisof sexual orientationinany
place of public accommodations, but the Court held that parades are a form of
expression, and the state’ s “[d]isapproval of a private speaker’ s statement does not
legitimatize use of the Commonwealth’s power to compel the speaker to ater the
message by including one more acceptable to others.” %

In Glickman v. Wileman Brothers & Elliott, Inc., the Supreme Court upheld the
constitutionality of marketing orderspromul gated by the Secretary of Agriculturethat
imposed assessments on fruit growers to cover the cost of generic advertising of
fruits.®™ The First Amendment, the Court held, does not preclude the government
from “compel[ling] financia contributions that are used to fund advertising,”
provided that such contributions do not finance “ political or ideological” views.*®

In United Satesv. United Foods, Inc., the Court struck down afederal statute
that mandated assessments on handlers of fresh mushrooms to fund advertising for
the product.’® The Court did not apply the Central Hudson commercial speech tet,
but rather found “that the mandated support is contrary to First Amendment
principles set forth in cases involving expression by groups which include persons
who object to the speech, but who, neverthel ess, must remain members of the group
by law or necessity.” *? |t distinguished Glickman on the ground that “[i]n Glickman
the mandated assessments for speech were ancillary to a more comprehensive
program restricting marketing authority. Here, for all practical purposes, the
advertising itself, far from being ancillary, is the principal object of the regulatory
scheme.” 1%

In Johanns v. Livestock Marketing Association, the Supreme Court upheld a
federal statute that directed the Secretary of Agriculture to use funds raised by an
assessment on cattle sales and importation to promote the marketing and
consumption of beef and beef products.*® The Court found that, unlikein Glickman
and United Foods, where “the speech was, or was presumed to be, that of an entity
other than the government itself,” in Johanns the promotional campaign constituted
the government’s own speech and therefore was “exempt from First Amendment
scrutiny.”*® It did not matter “whether the funds for the promotions are raised by

1% 515 U.S. 557, 581 (1995).
19 521 U.S. 457 (1997).

1601q,,521 U.S. at 471, 472. The Court found that the marketing ordersdid not raiseaFirst
Amendment issue, but “simply a question of economic policy for Congress and the
Executive to resolve.” The Central Hudson test (see “Commercial Speech,” above),
therefore, was inapplicable. Id. at 474.

161 533 U.S. 405 (2001).
162 |d), at 413.

163 |dl, at 411.

164 544 U.S. 550 (2005).
165 |dl. at 559, 553.
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general taxes or through targeted assessment.”'®® As for the plaintiffs contention
“that crediting the advertising to * America s Beef Producers” attributes the speech
to them, the Court found that, because the statute does not require such attribution,
it doesnot violatethe First Amendment, but the plaintiffs’ contention might formthe
basis for challenging the manner in which the statute is applied.*

Radio and Television

Radio and tel evision broadcasting hasmorelimited First Amendment protection
than other media. In Red Lion Broadcasting Co. v. Federal Communications
Commission, the Supreme Court invoked what has become known as the “ scarcity
rationale” to justify this discrimination:

Wherethere are substantially moreindividual swho want to broadcast than there
arefrequenciesto allocate, it isidleto posit an unabridgeable First Amendment
right to broadcast comparable to the right of every individual to speak, write, or
publish.*®

The Court made this statement in uphol ding the constitutionality of the Federal
Communication Commission’s“fairnessdoctrine,” which required broadcast media
licenseesto provide coverageof controversial issuesof interest to the community and
to provide areasonabl e opportunity for the presentation of contrasting viewpointson
such issues.

Later, in Federal Communications Commission v. Pacifica Foundation, the
Court upheld the power of the FCC “to regulate aradio broadcast that isindecent but
not obscene.”**® The Court cited two distinctions between broadcasting and other
media: “First, the broadcast mediahave established auniquely pervasive presencein
thelivesof al Americans... confront[ing] the citizen, not only in public, but asoin
the privacy of the home,” and “Second, broadcasting is uniquely accessible to
children.”

In Turner Broadcasting System, Inc. v. Federal Communications Commission,
the Court declined to question the continuing validity of the scarcity rationale, but
held that “application of the more relaxed standard of scrutiny adopted in Red Lion

1%1d. at 562.

187d. at 564-566.

168 395 U.S. 367, 388 (1969).
189438 U.S. 726, 729 (1978).

170 1d, at 748-749. In Action for Children's Television v. Federal Communications
Commission (ACT I11), 58 F.3d 654, 660 (D.C. Cir. 1995) (en banc), cert. denied, 516 U.S.
1043 (1996), the court of appeals, in upholding a ban on indecent broadcastsfrom 6 am. to
10 p.m., wrote: “While we apply strict scrutiny to regulations of this kind regardless of the
medium affected by them, our assessment of whether section 16(a) survives that scrutiny
must necessarily take into account the unique context of the broadcast media.” See,
“Speech Harmful to Children,” supra.
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and other broadcast casesis inapt when determining the First Amendment validity
of cable regulation.”*™ In Turner, however, the Court found the “must-carry”
provisions of the Cable Television Consumer Protection and Competition Act of
1992, which require cable tel evision systemsto devote a portion of their channelsto
the transmission of local broadcast television stations, to be content-neutral in
application and subject only to the test for incidental restrictions on speech.
Attempting to apply thistest, however, the Court found “ genuine issues of material
fact still to beresolved” asto whether “broadcast televisionisinjeopardy” and asto
“the actual effects of must-carry on the speech of cable operators and cable
programmers.”*"? It therefore remanded the case for further proceedings.*”

In Denver Area Educational Telecommunications Consortium, Inc. v. Federal
Communications Commission, a plurality of the Supreme Court (four justices)
apparently retreated from the Court’s position in Turner that cable television is
entitled to full First Amendment protection.*”* In Part |1 of its opinion, the plurality
upheld 8§ 10(a) of the Cable Television Consumer Protection and Competition Act
of 1992, 47 U.S.C. 8§ 532(h), which permits cable operators to prohibit indecent
material on leased access channels. (The Cable CommunicationsPolicy Act of 1984
had required cable operatorsto provideleased access and public access channelsfree
of operator editorial control.) Inupholding 8 10(a), the Court, citing Pacifica, noted
that cabletelevision “isas‘accessibleto children’ asover-the-air broadcasting,” has
also “established a uniquely pervasive presence in the lives of all Americans,” and
can also “‘confron[t] the citizen’ in ‘the privacy of the home,’ ... with little or no
prior warning.”*”® It also noted that its “distinction in Turner, ... between cable and
broadcast television, relied on the inapplicability of the spectrum scarcity problem
tocable,” but that that distinction “haslittleto do with acasethat involvesthe effects
of television viewing on children.”*"® Applying something less than strict scrutiny,
the Court concluded “that 8 10(a) is a sufficiently tailored response to an
extraordinarily important problem.” "

In Part 111 of Denver Area, a mgjority of the Court (six justices) struck down
8 10(b) of the 1992 Act, 47 U.S.C. 8 532(j), which required cable operators, if they
do not prohibit such programming on leased access channels, to segregate it on a
single channel and block that channel unless the subscriber requests accessto it in
writing. Inthispart of the opinion, the Court seemed to apply strict scrutiny, finding

1 Turner, supra note 133, 512 U.S. at 639.
1721d. at 667-668.

17 Onremand, thelower court upheld the must-carry rules, and the Supreme Court affirmed,
finding “that the must-carry provisions further important governmental interests; and ... do
not burden substantially more speech than necessary to further those interests.” Turner
Broadcasting System, Inc. v. Federal Communications Commission, 520 U.S. 180, 185
(1997).

174 518 U.S. 727 (1996).
175 |dl. at 745.
176 |dl, at 748.
177 |dl, at 743.
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“that protection of childrenisa‘compelling interest,”” but “that, not only isit not a
‘least restrictive alternative,” and is not ‘narrowly tailored’ to meet its legitimate
objective, it also seems considerably ‘ more extensive than necessary.’ "'’

In Part IV, which only three justices joined, the Court struck down 8§ 10(c), 42
U.S.C. 8§ 531 note, which permitted cable operatorsto prohibit indecent material on
public access channels. Without specifying thelevel of scrutiny they were applying,
the justices concluded “that the Government cannot sustain its burden of showing
that 8 10(c) is necessary to protect children or that it is appropriately tailored to
secure that end.”*”

InUnited Satesv. Playboy Entertainment Group, Inc., the Supreme Court made
clear, asit had notin Denver Consortium, that strict scrutiny appliesto content-based
speech restriction on cable television.’®*® The Court struck down a federal statute
designed to “shield children from hearing or seeing images resulting from signal
bleed,” which refers to blurred images or sounds that come through to non-
subscribers. The statute required cable operators, on channels primarily dedicated
to sexually oriented programming, either to fully scramble or otherwise fully block
such channels, or to not provide such programming when a significant number of
children are likely to be viewing it, which, under an FCC regulation meant to
transmit the programming only from 10 p.m. to 6 am. The Court apparently
assumed that the government had a compelling interest in protecting children from
sexually oriented signal bleed, but found that Congress had not used the least
restrictive means to do so. Congressin fact had enacted another provision that was
less restrictive and that served the government’s purpose. This other provision
requires that, upon request by a cable subscriber, a cable operator, without charge,
fully scramble or fully block any channel to which a subscriber does not subscribe.

Freedom of Speech and Government Funding

The Supreme Court has held that Congress, incident to its power to providefor
the general welfare (Art. 1, 88, cl. 1),

may attach conditions on the receipt of federal funds, and has repeatedly
employed the power “to further broad policy objectives by conditioning receipt
of federal moneys upon compliance with federal statutory and administrative
directives.” ... The breadth of this power was made clear in United States v.
Butler, 297 U.S. 1, 66 (1936), where the Court ... determined that “the power of
Congress to authorize expenditure of public moneys for public purposesis not
limited by the direct grants of legislative power found in the Constitution.”
Thus, objectives not thought to be within Article I's “enumerated |egislative

178 |dl, at 755.
179 |dl at 766.
180 529 U.S. 803 (2000).
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fields,” id., at 65, may nevertheless be attained through the use of the spending
power and the conditional grant of federal funds.*®

This means that Congress may regulate matters by attaching conditions to the
receipt of federal fundsthat it might lack the power to regulate directly. However,
the Court added, “other constitutional provisions may provide an independent bar to
the conditional grant of federal funds.” One of these other constitutional provisions
isthe First Amendment. The Court has held, in fact, that the government “may not
deny a benefit to a person on a basis that infringes his constitutionally protected
interests — especially, hisinterest in freedom of speech.”*® Similarly, in Federal
Communications Commission v. League of Women Voters, the Court declared
unconstitutional afederal statutethat prohibited noncommercial televisionand radio
stations that accepted federal funds from engaging in editorializing, even with
nonfederal funds.*®

Congresswould havetheauthority to prohibit tel evision and radio stationsfrom
using the federal funds they accept to engage in editorializing, as the Court would
view Congress in that case not as limiting speech, but as choosing to fund one
activity to the exclusion of another.’® “A refusal to fund protected activity [i.e.,
speech], without more, cannot be equated with the imposition of a‘penalty’ on that
activity.”*® In Rust v. Qullivan, the case in which this quotation appears, the Court
upheld a“gag order” that prohibited family planning clinicsthat accept federal funds
from engaging in abortion counseling or referrals. The Court found that, inthis case,
“the government is not denying a benefit to anyone, but is instead simply insisting
that public funds be spent for purposes for which they were authorized.” %

In Rust v. Sullivan, the Court also indicated that it will allow Congress to
condition the receipt of federal funds on acceptance of a limitation on the use of
nonfederal fundsaswell as of federal funds, but apparently will not allow Congress
to limit the use of nonfederal funds outside the project that accepts the federal
funds.®®  Justice Blackmun, dissenting, feared that, “[u]lnder the mgjority’s
reasoning, the First Amendment could be read to tolerate any governmental

181 South Dakotav. Dole, 483 U.S. 203, 206-207 (1987).

182 Perry v. Sindermann, 408 U.S. 593, 597 (1972) (striking down state university’ s refusal
to renew teacher’ s contract because of his public criticism of the college administration).

183 468 U.S. 364 (1984).

184 See, id. at 400.

18 Rust v. Sullivan, 500 U.S. 173, 193 (1991).
18 |d. at 196.

1871d. at 196. Thus, agrantee who accepts federal fundsto operate afamily planning clinic
may be prohibited from using nonfederal funds to provide abortion counseling through the
clinic, but may not be prohibited from using nonfederal fundsto provideabortion counseling
outside the clinic.
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restriction upon an employee's speech so long as that restriction is limited to the
funded workplace.” *®

The Court also “recognized that the university is a traditional sphere of free
expression so fundamental to the functioning of our society that the Government’s
ability to control speech within that sphere by means of conditions attached to the
expenditure of Government funds is restricted by the vagueness and overbreadth
doctrines of the First Amendment.”

In National Endowment for the Arts v. Finley, the Supreme Court upheld the
congtitutionality of afederal statute (20 U.S.C. 8 954(d)(1)) requiring the NEA, in
awarding grants, to “tak[e] into consideration general standards of decency and
respect for the diverse beliefs and values of the American public.”**® The Court
acknowledged that, if the statute were“ applied in amanner that rai ses concern about
the suppression of disfavored viewpoints,”*** then such application might be
unconstitutional. The statute on its face, however, is constitutional because it
“imposes no categorical requirement,” being merely “advisory.”*% “Any content-
based considerations that may be taken into account in the grant-making process are
aconsequence of the nature of artsfunding.... The‘very assumption’ of the NEA is
that grants will be awarded according to the ‘artistic worth of competing
applications,’” and absolute neutrality is simply ‘inconceivable.’” %

The Court also found that theterms of the statute, “if they appeared in acriminal
statute or regulatory scheme, ... could raise substantial vagueness concerns.... But
when the Government is acting as patron rather than as sovereign, the consequences
of imprecision are not congtitutionally severe.”*%

In Legal Services Corporation v. Velazquez, the Court struck down aprovision
of the Legal Services Corporation Act that prohibited recipients of Legal Services
Corporation (LSC) funds (i.e., legal-aid organizations that provide lawyers to the
poor in civil matters) from representing a client who seeks “to amend or otherwise
challenge existing [welfare] law.”'* This meant that, even with non-federal funds,
arecipient of federal funds could not argue that a state welfare statute violated a
federa statute or that a state or federal welfare law violated the U.S. Constitution.

188 |d, at 213 (emphasisin original).
189 |d. at 200.

19 524 U.S, 569, 572 (1998).

91 d, at 587.

1921d. at 581. Justice Scalia, in aconcurring opinion, claimed that thisinterpretation of the
statute “ gutt[ed] it.” Hebelieved that the statute “ establi shes content- and viewpoint-based
criteria upon which grant applications are to be evaluated. And that is perfectly
constitutional.” Id. at 590.

198 d, at 585.
19 1d, at 588-589.
195 531 U.S. 533 (2001).
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If acase was underway when such a challenge became apparent, the attorney had to
withdraw.

The Supreme Court distinguished this situation from that in Rust v. Sullivan on
the ground “that the counseling activities of the doctors under Title X amounted to
governmental speech,” whereas “an LSC-funded attorney speaks on behalf of the
client in a claim against the government for welfare benefits.”** Furthermore, the
restriction in this case “distorts the legal system” by prohibiting “speech and
expression upon which courts must depend for the proper exercise of the judicia
power,” and thereby is “inconsistent with accepted separation-of-powers
principles.” ¥

In United Sates v. American Library Association,'® the Supreme Court
followed Rust v. Sullivan, and upheld the Children’ s Internet Protection Act, which
requires schools and libraries that accept federal funds to purchase computers used
to access the Internet to block or filter minors' Internet access to visual depictions
that are obscene, child pornography, or “harmful to minors’; and to block or filter
adults' Internet access to visual depictions that are obscene or child pornography.
Blocking or filtering technology may be disabled, however, “to enable access for
bona fide research or other lawful purpose.”

The plurality noted that “Congress may not ‘induce’ the recipient [of federal
funds] ‘to engage in activities that would themselves be unconstitutional.’”'* The
plurality thereforeviewed the question beforethe Court as“ whether [ public] libraries
would violate the First Amendment by employing the filtering software that CIPA
requires.”?® Does CIPA, in other words, effectively violate library patrons rights?
The plurality concluded that it does not, as “Internet access in public libraries is
neither a‘traditional’ or a“‘designated’ public forum,”?'and that therefore it would
not be appropriate to apply strict scrutiny to determine whether the filtering
requirements are constitutional .

But the plurality also considered whether CIPA imposes an unconstitutional
condition on thereceipt of federal assistance— in other words, doesit violate public
libraries' rights by requiring them to limit their freedom of speech if they accept
federal funds? The plurality found that, assuming that government entitieshave First
Amendment rights (it did not decide the question), CIPA does not infringe them.
This is because CIPA does not deny a benefit to libraries that do not agree to use
filters, rather, asin Rust v. Qullivan, the statute “ simply insist[s] that public funds be

19 |dl, at 541, 542.

197 |d, at 544, 545, 546.
19 539 U.S. 194 (2003).
199 |dl, at 203.

20 |,

201 |d), at 205.
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spent for the purposesfor which they wereauthorized.”?* “ CIPA doesnot ‘ penalize’
libraries that choose not to install such software, or deny them the right to provide
their patronswith unfiltered Internet access. Rather, CIPA simply reflects Congress
decision not to subsidize their doing so.”**

The Court distinguished Velazquez on the ground that public libraries have no
role comparableto that of legal aid attorneys* that pitsthem against the Government,
and there is no comparabl e assumption that they must be free of any conditions that
their benefactors might attach to the use of donated funds or other assistance.”?**

In Rumsfeld v. Forumfor Academic and Institutional Rights, Inc., the Supreme
Court upheld the Solomon Amendment, which provides that, in the Court’s
summary, “if any part of an institution of higher education denies military recruiters
accessequal to that provided other recruiters, the entireinstitution would lose certain
federal funds.”?* FAIR, the group that challenged the Solomon Amendment, is an
association of law schools that barred military recruiting on their campuses because
of themilitary’ sdiscrimination against homosexuals. FAIR challenged the Solomon
Amendment as violating the First Amendment because it forced schools to choose
between enforcing their nondiscrimination policy against military recruiters and
continuing to receive specified federal funding.

TheCourtfirst re ected aninterpretation of the Solomon Amendment that would
have avoided the constitutional issue; under thisinterpretation, “aschool excluding
military recruiters would comply with the Solomon Amendment so long as it also
excluded any other employer that violates its nondiscrimination policy.”?® The
Court instead construed the Solomon Amendment to require schools to allow the
military the same access as any other employer, including employers who do not
discriminate and whom the schools allow on campus.

Interpreting the Solomon Amendment as such, the Court concluded: “Because
the First Amendment would not prevent Congress from directly imposing the
Solomon Amendment’s access requirement, the statute does not place an
unconstitutional condition onthereceipt of federal funds.”*” The Court added: “ The
Solomon Amendment neither limits what law schools may say nor requires them to
say anything.... It affectswhat law schools must do— afford equal accessto military
recruiters — not what they may or may not say.”**® The law schools' conduct in
barring military recruiters, the Court found, “is not inherently expressive,” and,

221d, at 211.

231d, at 212.

2041d. at 213 (emphasisin original).
205547 U.S. 47, 51 (2006).

2% 1d, at 56.

27 |d. at 60. The Court stated that Congress's authority to directly require campus access
for military recruiterscomesfromitsArticlel, section 8, powersto provide for the common
defense, to raise and support armies, and to provide and maintain anavy. Id. at 58.

2% d. at 60.
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therefore, unlike flag burning, for example, is not “symbolic speech.”?® Applying
the O’ Brien test for restrictions on conduct that have an incidental effect on speech,
the Court found that the Solomon Amendment clearly “promotes a substantial
government interest that woul d be achieved | ess effectively absent theregul ation.” #°

The Court aso found that the Solomon Amendment did not unconstitutionally
compel schoolsto speak, or evento host or accommodate the government’ smessage.
Asfor compelling speech, law schoolsmust “ send e-mail s and post notices on behal f
of the military to comply with the Solomon Amendment ... This sort of recruiting
assistance, however, is a far cry from the compelled speech in Barnette and
Wooley.?* ... [It] isplainly incidental to the Solomon Amendment’s regul ation of
conduct.” As for forcing one speaker to host or accommodate another, “[t]he
compelled speech violation in each of our prior cases ... resulted from the fact that
the complaining speaker’ s own message was affected by the speech it wasforced to
accommodate.”*? By contrast, the Court wrote, “Nothing about recruiting suggests
that law schools agree with any speech by recruiters, and nothing in the Solomon
Amendment restricts what the law schools may say about the military’ spolicies.”

Finally, the Court found that the Solomon Amendment was not anal ogousto the
New Jersey law that had required the Boy Scouts to accept a homosexual
scoutmaster, and which the Supreme Court struck down asviolating the Boy Scouts
“right of expressiveassociation.” #* Recruiters, unlikethescoutmaster, are* outsiders
who come onto campus for the limited purpose of trying to hire students — not to
become members of the school’ s expressive association.” #°

29 |d. at 64, 65. The flag burning cases are quoted at notes 136 and 137, supra.

29 |d at 67. The O’ Brien test is quoted in the text accompanying note 128, supra.

21 |1d at 61, 62. Barnette and Wooley are cited, respectively, in notes 155 and 154, supra.
%2 |d. at 63. The Court cited Hurley, supra note 158, and Tornillo, supra note 156.

23 1d. at 65.

24 1d. at 68, quoting Boy Scouts of Americav. Dale, 530 U.S. 640, 644 (2000).

25 1d. at 69.
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Free Speech Rights of Government Employees
and Government Contractors

Government Employees

In Pickering v. Board of Education, the Supreme Court said that “it cannot be
gainsaid that the State has interests as an employer in regulating the speech of its
employees that differ significantly from those it possesses in connection with the
regul ation of speech of the citizenry in general.”*® TheFirst Amendment, however,
“protects a public employee’ s right, in certain circumstances, to speak as a citizen
addressing matters of public concern.”?"’

In Pickering, the Supreme Court held it unconstitutional for a school board to
fire ateacher for writing aletter to aloca newspaper criticizing the administration
of the school system. The Court did not, however, hold that the teacher had the same
right as a private citizen to write such a letter. Rather, because the teacher had
spoken as a citizen on amatter of public concern, the Court balanced “the interests
of the teacher, as a citizen, in commenting upon matters of public concern and the
interest of the State, as an employer, in promoting the efficiency of the public
servicesit performsthrough its employees.”?*® In this case, the Court found that the
statements in the |etter were

in no way directed towards any person with whom appellant [the teacher] would
normally be in contact in the course of his daily work as a teacher. Thus no
question of maintaining either discipline by immediate superiors or harmony
among coworkersis presented here. Appellant’semployment rel ationshipswith
the Board ... are not the kind of close working relationships for which it can
persuasively be claimed that personal loyalty and confidence are necessary to
their proper functioning.*®

In Arnett v. Kennedy, the Supreme Court again balanced governmental interests
and employeerights, and thistime sustained the constitutionality of afederal statute
that authorized removal or suspension without pay of an employee “for such cause
as will promote the efficiency of the service,” where the “cause’” cited was an
employee’s speech.?® The employee’s speech in this case, however, consisted in
falsely and publicly accusing the director of his agency of bribery. The Court
interpreted the statute to proscribe

only that public speech which improperly damages and impairs the reputation
and efficiency of the employing agency, and it thus imposes no greater controls
on the behavior of federal employees as are necessary for the protection of the

216 391 U.S. 563, 568 (1968).

217 Garcetti v. Ceballos, 547 U.S. 410, 417 (2006).

48 |d., quoting Pickering, supra note 216, 391 U.S. at 568.
219 pjckering, supra note 216, 391 U.S. at 569-570.

20416 U.S. 134, 140 (1974).
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Government as employer. Indeed, the Act is not directed at speech as such, but
at employee behavior, including speech, which is detrimental to the efficiency
of the employing agency.?*

In Givhan v. Western Line Consolidated School District, the Court upheld the
First Amendment right of apublic school teacher to complain to the school principal
about “employment policies and practices at [the] school which [she] conceived to
be racially discriminatory in purpose or effect.”??

In Connick v. Myers, an assistant district attorney was fired for insubordination
after she circulated a questionnaire among her peers soliciting views on matters
relating to employee morale.?”® The Supreme Court upheld thefiring, distinguishing
Pickering on the ground that, in that case, unlike in this one, the fired employee had
engaged in speech concerning matters of public concern:

When employee expression cannot befairly considered asrelating to any matter
of political, social, or other concern to the community, government officials
should enjoy a wide latitude in managing their offices, without intrusive
oversight by the judiciary in the name of the First Amendment....

We do not suggest, however, that Myers' speech, even if not touching upon a
matter of public concern, is totally beyond the protection of the First
Amendment. “[T]he First Amendment does not protect speech and assembly
only to the extent it can be characterized as political....” ... We hold only that
when a public employee speaks not as a citizen upon matters of public concern,
but as an employee upon matters only of personal interest, absent the most
unusual of circumstances, afederal court is not the appropriate forum in which
to review the wisdom of apersonnel decision taken by apublic agency allegedly
in reaction to the employee’ s behavior.?*

In Connick v. Myers, however, one question in Myers' questionnaire did touch
upon a matter of public concern, and, to this extent, Myers' speech was entitled to
Pickering balancing to determine whether it was protected by the First Amendment.
The Court also considered that the questionnaire interfered with working
relationships, was prepared and distributed at the office, arose out of an employment
dispute, and was not circulated to obtain useful research. The Court repested
something it had said in Pickering: it did “not deem it either appropriate or feasible
to attempt to lay down a general standard against which all such statements may be
judged.”

221 1d. at 162.
22 439 U.S. 410, 413 (1979).
223461 U.S. 138 (1983).

2% |d. at 146-147. Subsequently, in Garcetti v. Ceballos, supra note 217, 547 U.S. at 418,
the Court wrotethat, if an employee did not speak asacitizen on amatter of public concern,
then “the employee has no First Amendment cause of action based on hisor her employer’s
reaction to the speech. See Connick, supra, at 147.”

22 1d. at 154.
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In Rankin v. McPherson, the Court upheld the right of an employee to remark,
after hearing of an attempt on President Reagan’s life, “If they go for him again, |
hope they get him.”?*® The Court considered the fact that the statement dealt with a
matter of public concern, did not amount to a threat to kill the President, did not
interfere with the functioning of the workplace, and was made in a private
conversation with another employee and therefore did not discredit the office.
Furthermore, as the employee’s duties were purely clerical and encompassed “no
confidential, policymaking, or public contact role,” her remark did not indicate that
she was “unworthy of employment.”#’

These Supreme Court casesindicatetherelevant factorsin determining whether
agovernment employee’ s speech is protected by the First Amendment. It should be
emphasized that the Court considers the time, place, and manner of expression.”®
Thus, if an employee made political speeches onwork time, such that they interfered
with his or others' job performance, he could likely be fired as “unworthy of
employment.” At the same time, he could not be fired for the particular political
views he expressed, unless his holding of those views made him unfit for the job.
Thus, a governmental employer could not allow employees to make speeches in
support of one political candidate on work time, but not allow employees to make
speeches in support of that candidate’s opponent. But a Secret Service agent
assigned to guard the President would not have the same right asthe clerical worker
in Rankin to express the hope that the President would be assassinated.

In Waters v. Churchill, a plurality of justices concluded that, in applying the
Connick test — “what the speech was, in what tone it was delivered, what the
listener’ sreactionswere” — the court should not ask the jury to determine the facts
for itself.”® Rather, the court should apply the test “to the facts as the employer
reasonably found themto be.”?° That is, the employer need not “cometo its factual
conclusions through procedures that substantially mirror the evidentiary rules used
incourt,” but it may not come to them based on no evidence, or on “extremely weak
evidence when strong evidence is clearly available.” >

In United Sates v. National Treasury Employees Union (NTEU), the Court
struck down a law that prohibited federal employees from accepting any
compensation for making speeches or writing articles, even if neither the subject of
the speech or article nor the person or group paying for it had any connection with
the employee’ sofficial duties. The prohibition did not apply to books, nor to fiction

6 483 U.S. 378, 380 (1987).
27 |d. at 390-391.

28 See, e.g., Connick v. Myers, supra note 223, 461 U.S. at 152 (“Also relevant is the
manner, time, and place in which the questionnaire was distributed.”).

#9511 U.S. 661, 668 (1994).
20 |d. at 677 (emphasisin original).
#11d. at 676, 677.
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or poetry.?? The Court noted that, “[u] nlike Pickering and its progeny, this case does
not involve a post hoc analysis of one employee’s speech and its impact on that
employee’s public responsibilities.... [T]he Government’s burden is greater with
respect to this statutory restriction on expression than with respect to an isolated
disciplinary action.”** Doing the balancing it had mandated in Pickering, the Court
concluded that “[t]he speculative benefits the honoraria ban may provide the
Government are not sufficient to justify this crudely crafted burden on respondents’
freedom to engage in expressive activities.”

In City of San Diego v. Roe, the Court held that a police department could fire
apolice officer who sold avideo on the adults-only section of eBay that showed him
stripping off apolice uniform and masturbating.”® The Court found that the officer’s
“expression does not qualify asamatter of public concern ... and Pickering balancing
does not come into play.”** The Court also noted that the officer’s speech, unlike
federal employees speech in NTEU, “was linked to his official status as a police
officer, and designed to exploit his employer's image,” and therefore “was
detrimental to the mission and functions of his employer.”?" Therefore, the Court
had “little difficulty in concluding that the City was not barred from terminating Roe
under either line of cases [i.e., Pickering or NTEU].”?*® This leaves uncertain
whether, had the officer’ s expression not been linked to his official status, the Court
would have overruled his firing under NTEU or would have upheld it under
Pickering on the ground that his expression was not a matter of public concern.

In Garcetti v. Ceballos, the Court cut back on First Amendment protection for
government employees by holding that there is no protection — Pickering balancing
is not to be applied — “when public employees make statements pursuant to their
official duties,” even if those statements are about matters of public concern.®® In
this case, a deputy district attorney had presented his supervisor with a memo
expressing his concern that an affidavit that the office had used to obtain a search
warrant contained serious misrepresentations. The deputy district attorney claimed
that he was subjected to retaliatory employment actions, and sued. The Supreme
Court held “that when public employees make statements pursuant to their official
duties, theempl oyeesarenot speaking ascitizensfor First Amendment purposes, and
the Constitution does not insul ate their communi cationsfrom employer discipline.”
The fact that the employee’ s speech occurred inside his office, and the fact that the
speech concerned the subject matter of his employment, were not sufficient to

222513 U.S. 454 (1995).

28 |d. at 466-468.

24 1d. at 477.

25543 U.S. 77 (2004).

26 |d. at 84.
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28 |d. at 80.

29 Garcetti, supra note 217, 547 U.S. at 421.
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25



CRSA41

foreclose First Amendment protection.?** Rather, the “controlling factor” was “that
his expressions were made pursuant to his duties.”?*? Therefore, another employee
in the office, with different duties, might have had a First Amendment right to utter
the speech in question, and the deputy district attorney himself might have had aFirst
Amendment right to communi cate the information that he had in aletter to the editor
of anewspaper. In these two instances, a court would apply Pickering balancing.

Government Contractors

In Board of County Commissioners v. Umbehr, the Court held that “the First
Amendment protects independent contractors from the termination of at-will
government contracts in retaliation for their exercise of the freedom of speech.”?#
The Court held that, in determining whether aparticul ar termination viol atesthe First
Amendment, “the Pickering balancing test, adjusted to weigh the government’s
interests as contractor rather than as employer,” should be used.?* The Court did
“not address the possibility of suits by bidders or applicants for new government
contracts....”

In Elrod v. Burns** and Branti v. Finkel,** the Supreme Court held that
“[g]overnment officials may not discharge public employees for refusing to support
a political party or its candidates, unless political affiliation is a reasonably
appropriate requirement for thejob in question.”?*® In O’ Hare Truck Service, Inc. v.
Northlake, the Court held “that the protections of Elrod and Branti extend to ... [a
situation] where the government retaliates against a contractor, or aregular provider
of services, for the exercise of rights of political association or the expression of
political allegiance.”*

21 The Court cited Givhan, supra note 222, for these points. The difference between
Givhan and Ceballos was apparently that Givhan’s complaints were not made pursuant to
her job duties, whereas Ceballos were. Therefore, Givhan spoke as a citizen whereas
Ceballos spoke as a government employee. See, 547 U.S. at 420-421.
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PERIODICAL ARTICLES

INDIVIDUAL BELIEFS VS. THE FIRST AMENDMENT. By Krista Streisel,
The Daily Athenaeum; SOURCE: West Virginia U. University Wire, September
18, 2007

West Virginia University has been abuzz of late with angry conversations and heated debates since
the pro-life demonstrations in front of the Mountainlair last Thursday.

The disturbing images of aborted fetuses and the presence of children have fueled a controversy
concerning the First Amendment. It was the right to peacefully assemble, to petition and a freedom
of speech that enabled it to occur.

Many students were offended by the messages and enraged that such a graphic display took place
on their campus. But while the protest may have been upsetting to some, students must look
beyond their personal beliefs regarding the issues of the demonstration and realize the bigger
picture.

Regardless of how you feel about the protesters on Thursday or any other demonstration, the belief
that all Americans are entitled to the rights and liberties granted to them in the First Amendment
should overpower and take precedence over our individual beliefs.

These fundamental rights are part of what the United States of America is built on, and it is our
responsibility as Americans to uphold them above all else.

Without the right to protest or demonstrate your position, no matter how controversial the issue or
(non-violent) means may be, every American's voice is diminished. It is only because of the First
Amendment that the individual's voice can be heard to make a difference and change what they
feel to be unjust.

If the gay and lesbian community is not able to protest the government's unequal view of their
relationships, then couples of the same sex may never be regarded the same as the traditional
married couple. And if pro-life, feminist rights advocates are not there to protest government
actions that may infringe upon the rights women have (in regard to making decisions about their
own bodies), then it is possible that women may have these rights taken away.

If demonstrations, such as the one on Thursday, were not allowed to take place on campus simply
because the issues are controversial, or are carried out in an extremist manner, then college
students across America as a whole would lose a piece of their voice; therefore, lose a means of
accomplishing their goals of raising awareness of their cause.

Those with views with which you disagree have the same right to free speech, to assemble and to
petition as you.

However, we also have the right to choose whether or not to listen, the right to make our own
decisions, formulate our own opinions, the right to oppose what we feel is wrong and the right to
demonstrate our opinions.
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It is so important to remember that while you may not agree with someone, their right to
demonstrate or petition is more important than the issue at hand.

If we were not able to take a stance against what may be popular opinion and make known what
we feel, the issue may never be addressed and what is wrong may never be made right.

As college students, we are the next decision-makers and leaders of this country.

So rather than complain about how others are wrong, channel your anger into proactively making a
difference in the world, such as the students who engaged in a counter-protest.

By holding up signs and chanting, they showed how positive energy can be used in diverting
attention away from what they felt was wrong.

When it comes to our rights, we must never let our individual beliefs deter us from what enables
us to express them: the First Amendment.

We must agree to disagree on specific issues, but we must remember what ultimately allows us to
do so.

(C) 2007 The Daily Athenaeum via U-WIRE

THOUSANDS RALLY AGAINST PERCEIVED BIAS IN PROSECUTIONS;
RESPONSE TO HATE CRIMES IS DECRIED. By Michael E. Ruane and
Hamil R. Harris; Washington Post Staff Writers. The Washington Post,
November 17, 2007 Saturday

Thousands of African American demonstrators from across the country marched on the Justice
Department yesterday in a large and emotional protest over what they termed the inequality of the
nation's justice system.

Chanting "No Justice, No Peace!" and "No More Nooses!" the throng was large enough to fill
several blocks of Pennsylvania Avenue while simultaneously ringing the department's fortress-like
Robert F. Kennedy Justice Building at 10th Street and Pennsylvania.

The demonstration was headed by the Rev. Al Sharpton, president of the National Action
Network; Martin Luther King III, son of the slain civil rights leader; and Charles Steele Jr.,
president of the Southern Christian Leadership Conference.

The trio marched with arms locked, surrounded by legions of demonstrators carrying red-green-
and-black flags that whipped in the cold wind under the day's clear blue sky.

While the march was aimed at what organizers said was the department's failure to vigorously
prosecute hate crimes, many participants expressed anger at what they perceived as widespread
inequality in the administration of justice.
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Many expressed outrage over such incidents as the display of lynching-style nooses from a tree
during racial turmoil in Jena, the rural Louisiana town that also has been beset by fistfights and
other interracial confrontations. Thousands gathered in September for a civil rights demonstration
there.

Protesters, carrying signs reading "Enough Is Enough," yelled, wept and quoted the Bible, the
Koran, and the late soul singer James Brown.

"We are ready to raise hell!" Steele shouted at a pre-march rally. "We're fired up!"
The crowd chanted: "We're sick and tired of being sick and tired!"

Marchers came from as far away as Michigan, Ohio and Georgia. One, Walter Herndon, 53, a
salesman from Lansing, Mich., pushed his mother, Willie Spires, 78, of Council Bluffs, [owa, in a
wheelchair.

Leaders and protesters said they were pleased at the turnout for a march that was called only a few
weeks ago.

"Incredible!" King declared as he walked in the center of the crowd. "It's incredible!"

At yesterday's protest, one man wore a shirt on which was printed: "A noose is not a prank or a
joke. It is a terroristic threat and a weapon of mass destruction."

At one point, demonstrators paused to sign a huge piece of cloth stretched in the street and painted
with the opening words of the preamble of the Constitution, "We the people. . . ."

The Justice Department said yesterday that it is committed to prosecuting civil rights cases.

"The Justice Department shares with those who demonstrate today their objective of bringing to
justice those who commit criminal acts of hate," Attorney General Michael B. Mukasey said in a
statement.

"It shares their vision of eradicating hate in our society," said Mukasey, who was sworn in as
attorney general this week. "At the same time, the Department must follow the law and the
principles of federal prosecution in every case it investigates and prosecutes."

But marcher Ellis Maupin, 62, a retired Energy Department worker from Southwest Washington,
said he thinks the department has not treated all citizens equally.

"After we stopped marching, the justice stopped," he said. "We're now saying: Look, you've got to
get your judicial system together. You've got to get your police forces together. Because we're all
citizens and we expect to be treated like citizens. That's not happening right now."

Of the turnout, he said, "This is, I think, emblematic of just how tired people are."

Patricia Austin, 58, a minister from Richmond, said she had come with several busloads of people
from her church. "It's been a long time," she said. "And until we get the justice that we need in
America, I'm going to continue to march."
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She said she was not surprised at the size of the crowd. "Too much injustice is going on right
now," she said. "Too much. And we need to speak out against it. . . . If we don't speak out, nothing
is going to get done."

She noted some of the slogans carved in the stone of the Justice building as she marched past.

"To render every man his due," said one. "Justice in the life and conduct of the state is possible
only as first it resides of the hearts and souls of the citizens," read another.

At a morning rally before the 12:30 p.m. march, King said if his father were alive he would be
leading the march, and he quoted his father: "How long? Not long!"

Sharpton warmed up the crowd, by calling, "What do you want?"
"Justice!" people shouted back.

"When do you want it?" Sharpton called.

"Now!" the crowd replied.

After the march, he said he was pleased.

"The outstanding turnout today exceeded everyone's expectations," he said. "We said that we
would march around the Justice Department seven times. We actually encamped the Justice
Department and had four or five blocks to spare."

King said: "This is very significant because we had over 20,000 people to come to Washington to
say we want our Justice Department to be activated.

"The lights in the civil rights division of the Justice Department are turned off," he said. "We came
to encourage this Justice Department to get engaged."

Bloggers inspire new civil rights wave; Jena 6 protest nurtured on Web. By Howard Witt, Tribune
senior correspondent. Chicago Tribune, September 19, 2007 Wednesday

There is no single leader. There is no agreed schedule. Organizers aren't even certain where
everyone is supposed to gather, let alone use the restroom. The only thing that is known for sure is
that thousands of protesters are boarding buses at churches, colleges and community centers across
the country this week, headed for this tiny dot on the map of central Louisiana.

What could turn out to be one of the largest civil rights demonstrations in years is set to take place
here Thursday, when Rev. Jesse Jackson, Rev. Al Sharpton, Martin Luther King III, popular black
radio talk show hosts and other celebrities converge in Jena to protest what they regard as unequal
treatment of African-Americans in this racially fractured Deep South town.

Yet this will be a civil rights protest literally conjured out of the ether of cyberspace, of a type that
has never happened before in America -- a collective national mass action grown from a grass-
roots word-of-mouth movement spread via blogs, e-mails, message boards and talk radio.
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Jackson, Sharpton and other big-name civil rights figures, far from leading this movement, have
had to scramble to catch up. So have the national media.

As formidable as it is amorphous, this new African-American blogosphere, which scarcely even
existed a year ago, now includes hundreds of interlinked blogs and tens of thousands of followers
who within a matter of a few weeks collected 220,000 petition signatures -- and more than
$130,000 in donations for legal fees -- in support of six black Jena teenagers who are being
prosecuted on felony battery charges for beating a white student.

"Ten years ago this couldn't have happened," said Sharpton, who said he first learned of the Jena
case on the Internet. "You didn't have the Internet and you didn't have black blogs and you didn't
have national radio shows. Now we can talk to all of black America every day. We've been able to
form our own underground railroad of information, and when everybody else looks up, it's already
done."

Big preparations

Hotels are booked up for miles around Jena, the Louisiana State Police are drawing officers from

across the state to help control the crowds, and schools and many businesses in the town of 3,000

will close Thursday in anticipation of 10,000 or more demonstrators who are expected, organizers
predicted.

The momentum for the protest did not slow even when the original reason -- the scheduled
sentencing of Mychal Bell, 17, the first of the "Jena 6" defendants to be tried and convicted of
aggravated second-degree battery -- evaporated.

Last week, a state appellate court abruptly vacated Bell's June 28 conviction, ruling that he had
been improperly tried as an adult rather than a juvenile. The local district attorney, Reed Walters,
has vowed to challenge that decision, and Bell remains jailed in lieu of $90,000 bond.

What is animating the protesters is not merely Bell's legal predicament but the larger perception
that blacks in Jena, who make up 12 percent of the population, are still subjected to the kind of
persistent racial inequality that once predominated across the Old South.

In a town where whites voted overwhelmingly for former Ku Klux Klan leader David Duke when
he ran for Louisiana governor in 1991, one local barbershop still refuses to cut black men's hair.

The trouble in Jena, started a year ago with a resonant symbol from the Jim Crow past: After black
students asked administrators at the local high school for permission to sit beneath a shade tree
traditionally used only by whites, white students hung three nooses from the tree. The incident
outraged black students and parents but was dismissed by the superintendent as a youthful prank;
he punished the white students with three-day suspensions.

A series of fights between whites and blacks ensued, on and off campus. Whites implicated in the
fights were charged with misdemeanors or not at all, while the blacks were charged with felonies.

In November, someone burned down the central wing of the high school -- an arson for which no
one has been arrested.
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And then in early December, Bell and five other black students at the high school were charged
after a white student was jumped and beaten while he lay unconscious.

Although the white student was treated and released at a local hospital, Walters initially charged
the six black youths with attempted murder -- charges that he later reduced to aggravated second-
degree battery after black bloggers and civil rights leaders from across the country raised
complaints.

Besides Sharpton, King and Jackson, the NAACP and the ACLU will have contingents here
Thursday, as will the Millions More Movement led by Nation of Islam leader Louis Farrakhan.

Blogs to the fore

But many black bloggers say the Jena demonstration is more about a new generation of civil rights
activists who learned about the Jena case not from Operation PUSH but from hip-hop music blogs
that featured the story or popular black entertainers such as Mos Def who have turned it into a
crusade.

"In traditional civil rights groups, there's a pattern -- you call a meeting, you see when everybody
can get together, you have to decide where to meet," said Shawn Williams, 33, a pharmaceutical
salesman and former college NAACP leader who runs the Dallas South Blog.

"All that takes time," Williams added. "When you look at how this civil rights movement is
working, once something gets out there, the action is immediate -- here's what we're going to write
about, here's the petition, here's the protest. It takes place within minutes, hours and days, not
weeks or months."

This new viral civil rights movement still benefits from the participation of well-known leaders --
it just doesn't depend on them, bloggers say.

It was black bloggers, for example, who first picked up the story of Shaquanda Cotton, a 14-year-
old black girl from the east Texas town of Paris who was sentenced to up to 7 years in youth
prison for shoving a hall monitor at her high school. The judge who heard her case had given
probation to a 14-year-old white girl charged with the more serious crime of arson.

After the bloggers and their readers bombarded the Texas governor with protest letters and
petitions, Texas authorities freed Cotton.

The blogs also serve as watchdogs over more traditional civil rights groups. When the NAACP
first began featuring the Jena case on its Web site and claimed to be soliciting contributions for the
teens' legal defense, it was a black blogger who noted that the donation link directed visitors to the
generic NAACP fundraising page.

Within days, the link was redirected to a bona fide Jena 6 fundraising site.
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DEMONSTRATORS' RIGHTS

YOUR RIGHTS TO DEMONSTRATE AND PROTEST
A guide for demonstrators, marchers, speakers and others who seek to exercise

their First Amendment rights.
GENERAL GUIDELINES

Q. Can my free speech rights be restricted because of what I want to say — even if it’s
controversial?

A. No. The First Amendment prohibits restrictions based on the content of speech. However, this
does not mean that the Constitution completely protects all types of free speech activity in every
circumstance. Police and government officials are allowed to place certain non-discriminatory and
narrowly drawn “time, place and manner” restrictions on the exercise of First Amendment

rights.

Q. Where can I engage in free speech activity?

A. Generally, all types of expression are constitutionally protected in traditional “public forums”
such as public sidewalks and parks. Public streets can be used for marches subject to reasonable
permit conditions. In addition, speech activity may be permitted at other public locations such as the
plazas in front of government buildings which the government has opened up to similar speech
activities.

Q. What about free speech activity on private property?

A. The general rule is that free speech activity cannot take place on private property without the
consent of the property owner. However, in California, the courts have recognized an exception

for large shopping centers and have permitted leafleting and petitioning to take place in the public
areas of large shopping centers. The shopping center owners, however, are entitled to impose
regulations that, for example, limit the number of activists on the property and restrict their activities
to designated “free speech areas.” Most large shopping centers have enacted detailed free speech
regulations that require obtaining a permit in advance. Recent court decisions have found that the
“shopping center exception” does not apply to single, free-standing stores, such as a Wal-Mart or
Trader Joe’s.

Q. Do I need a permit before I engage in free speech activity?

A. Not usually. However, certain types of events require permits. Generally, these events include:
(1) a march or parade that does not stay on the sidewalk and other events that require blocking
traffic or street closures;

(2) a large rally requiring the use of sound amplifying devices; or

(3) arally at certain designated parks or plazas, such as federal property managed by the General
Services Administration.

Many permit procedures require that the application be filed several weeks in advance of the event.
However, the First Amendment prohibits such advance notice requirements from being used to
prevent rallies or demonstrations that are rapid responses to unforeseeable and recent events. Also,
many permit ordinances give a lot of discretion to the police or city officials to impose conditions on
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the event, such as the route of a march or the sound levels of amplification equipment. Such
restrictions may violate the First Amendment if they are unnecessary for traffic control or public
safety, or ifthey interfere significantly with effective communication with the intended audience. A
permit cannot be denied because the event is controversial or will express unpopular views.

SPECIFIC PROBLEMS

Q. If organizers have not obtained a permit, where can a march take place?

A. If marchers stay on the sidewalk and obey traffic and pedestrian signals, their activity is
constitutionally protected even without a permit. Marchers may be required to allow enough space
on the sidewalk for normal pedestrian traffic and not unreasonably obstruct or detain passers-by.

Q. May I distribute leaflets and other literature on public sidewalks?

A. Yes. Pedestrians on public sidewalks may be approached with leaflets, newspapers, petitions and
solicitations for donations. Tables may also be set up on sidewalks for these purposes if sufficient
room is left for pedestrians to pass. These types of free speech activity are legal as long as entrances
to buildings are not blocked and passers-by are not physically or unreasonably detained. No permits
should be required.

Q. Do I have a right to picket on public sidewalks?

A. Yes. This is an activity for which a permit is not required. However, picketing must be done in an
orderly, non-disruptive fashion so that pedestrians can pass by and entrances to buildings are not
blocked. Contrary to the belief of some law enforcement officials, picketers are not required to keep
moving, but may remain in one place as long as they leave room on the sidewalk for others to pass.

Q. Can the government impose a financial charge on exercising free speech rights?

A. Increasingly, local governments are imposing financial costs as a condition of exercising free
speech rights. These include application fees, security deposits for clean-up, or charges to cover
overtime police costs. Unfortunately, such charges that cover actual administrative costs or the actual
costs of re-routing traffic have been permitted by some courts so long as they are uniformly imposed
on all groups. However, if the costs are greater because an event is controversial (or a hostile crowd
is expected) — by such things as requiring a large insurance policy — the courts will not allow such
costs to be imposed. Also, regulations with financial requirements should include a waiver for
groups that cannot afford the charge, so that even grassroots organizations can exercise their free
speech rights. Therefore, a group without significant financial resources should not be prevented
from engaging in a march simply because it cannot afford the charges the City would like to impose.

Q. Can a speaker be silenced for provoking a crowd?

A. Generally, no. Even the most inflammatory speaker cannot be punished for merely arousing the
audience. A speaker can be arrested and convicted for incitement only if he or she specifically
advocates violence or illegal actions and only if those illegalities are imminently likely to occur.

Q. Do counter-demonstrators have free speech rights?

A. Yes. Although counter-demonstrators should not be allowed to physically disrupt the event they
are protesting, they do have the right to be present and to voice their views. Police are permitted to
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keep two antagonistic groups separated but should allow them to be within the general vicinity of
one another.

Q. Is heckling protected by the First Amendment?
A. Although the law is not settled, heckling should be protected, unless hecklers are attempting to
physically disrupt an event, or unless they are drowning out the other speakers.

Q. Does it matter if other speech activities have taken place at the same location in the past?

A. Yes. The government cannot discriminate against activists because of the controversial content of
their message. Thus, if you can show that events similar to yours have been permitted in the past
(such as a Veterans or Memorial Day parade), then the denial of your permit application is an
indication that the government is involved in selective enforcement.

Q. What other types of free speech activity are constitutionally protected?

A. The First Amendment covers all forms of communication including music, theater, film and
dance. The Constitution also protects actions that symbolically express a viewpoint. Examples of
such symbolic forms of speech include wearing masks and costumes or holding a candlelight vigil.
However, symbolic acts and civil disobedience that involve illegal conduct may be outside the realm
of constitutional protections and can sometimes lead to arrest and conviction. Therefore, while the
act of sitting in a road may be expressing a political opinion, the act of blocking traffic may lead to
criminal punishment.

Q. What should I do if my rights are being violated by a police officer?

A. It rarely does any good to argue with a street patrol officer. Ask to talk to a superior and explain
your position to her or him. Point out that you are not disrupting anyone else’s activity and that your
actions are protected by the First Amendment. If you do not obey an officer, you might be arrested
and taken from the scene. You should not be convicted if a court concludes that your First
Amendment rights have been violated.

For more information, contact the National Lawyers Guild
(323) 653-4510 « www.nlg-la.org
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KNOW YOUR RIGHTS: DEMONSTRATING IN NEW YORK CITY
by The New York Civil Liberties Union

New Yorkers have the right to engage in peaceful, protest activity on public sidewalks, in public
parks, and on public streets in New York City. This includes the right to distribute handbills or
leaflets; the right to hold press conferences, demonstrations, and rallies; and the right to march on
public sidewalks and in public streets. The City can and does impose certain restrictions on these
activities, and in some instances one must obtain a permit before engaging in certain activity. This
brochure is intended to inform New Yorkers of the basic rules governing demonstration activity.

Do I Need a Permit?

It depends on what you want to do. If you want to distribute handbills on a public sidewalk or in a
public park, have a demonstration, rally, or press conference on a public sidewalk, or march on a
public sidewalk and you do not intend to use amplified sound, you do not need any permit. If you
want to use amplified sound on public property, want to have an event with more than 20 people in a
New York City park, or wish to conduct a march in a public street, you will need a permit. If you
wish to have an event on the steps of City Hall or in the plaza in front of the steps, you need to make
special arrangements with the Police Department.

If I Want to Distribute Handbills; Have a Demonstration, Rally, Press Conference; or March on a
Public Sidewalk, What Do I Need to Do?

Nothing but plan your event. If you want, you can notify the Police Department, but that is not
required. If you do notify the Police Department, officers may appear at the event; if your event
involves a significant number of people, the Police Department may set up a ?pen? in which they
will ask you to stand.

In conducting your event, you cannot block pedestrian passage on a sidewalk, and thus should leave
at least one-half of the sidewalk free for use. You also cannot block building entrances.

What if I Want to March on a Public Street?

You may be able to march in a public street (as opposed to on a sidewalk) in some circumstances. In
every instance, you must apply (for) and obtain a permit from the Police Department. If you expect
to have fewer than 1000 people in your march, you can apply for a permit at the precinct in which
the march will originate. If you expect 1000 people or more, you must apply at Police Headquarters
(1 Police Plaza, Room 1100A) in lower Manhattan. There is no fee to apply for a parade permit.

As a general rule, the Police Department will only allow marches to take place in the street if the
group has enough people so that it is not safe or otherwise reasonable for the group to march on the
sidewalk. In those instances in which a group is allowed to march in the street, the police will close a
portion of the roadway for the group. (1)
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What If I Want to Use Amplified Sound?

If you want to use amplified sound in a public place, you must receive a permit from the Police
Department. You apply for the permit at the precinct within which you wish to use sound, and in
most precincts you obtain the application from the precinct’s Community Affairs Office. The fee for
a one-time permit is $45.00.

Though City rules specify that permits must be sought at least five days before the event, you are
entitled to receive a permit even if you apply less than five days before your event. City rules
prohibit the use of amplified sound within 500 feet of a school, courthouse or church during hours of
school, court or worship, or within 500 feet of a hospital or similar institution. In many instances, the
permit may specify a decibel limit on the level of permissible sound. City rules also prohibit the use
of amplified sound between 10:00 p.m. and 9:00 a.m. in nonresidential areas; in residential areas,
amplified sound is not permitted between 8:00 p.m. or sunset (whichever is later) and (9:00 a.m. on
weekdays, and between 8:00 p.m. or sunset (whichever is later) and 10:00 a.m. on weekends.

Finally, if you intend to use amplified sound that requires electricity, you are not allowed to tap into

public power (e.g. a light pole) unless you have made specific arrangements with the City to do so.
2)

What If I Want to Have a Rally, Press Conference or Demonstration in a City Park?

You are entitled to distribute expressive materials or to have a rally, press conference, or
demonstration in a City Park. If the event will include more than 20 participants, you must obtain a
Special Events permit from the Parks Department. You can obtain a permit application, which
contains the general rules governing the permit process, from the Department’s main office in the
borough where the park is located or from the Parks Department’s website
(nycparks.completeinet.net). The fee for applying for a permit is $25.00.

You also are entitled to use amplified sound at an event in a City park. As with amplified sound in
other public places, you must obtain a permit from the Police Department to use amplified sound in a
public park. Generally, the Police Department will not issue a sound permit until you obtain your
Parks Department permit. (3)

Footnotes

(1) The official rules governing parades can be found at section 110 of title 10 of the Administrative
Code of the City of New York and at section 19 of title 38 of the Rules of the City of New York.

(2) The official rules governing the use of amplified sound can be found at section 108 of title 10 of
the Administrative Code of the City of New York and at chapter 8 of title 38 of the Rules of the City
of New York.

(3) The official rules governing demonstration activity in City parks can be found at sections 1-05

and 2-07 of Chapter 56 of the Rules of the City of New York.
http://www.unitedforpeace.org/article.php?1d=905
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American Civil Liberties Union of Washington State

STREET SPEECH: YOUR RIGHTS IN WASHINGTON TO PARADE,

PICKET, AND LEAFLET
April 24, 2006

"Wherever the title of streets and parks may apply, they have immemorially been held in trust for
the use of the public and, time out of mind, have been used for the purposes of assembly,
communicating thoughts between citizens, and discussing public questions."

Justice Owen 1. Roberts (Hague v. CIO, 1939)
Introduction

This pamphlet provides general information about your right to parade, picket, leaflet, circulate
petitions and otherwise express your political beliefs in public. It describes the kinds of regulations
on speech activities that the government may enforce and the kinds of restrictions which are not
permitted by the United States and Washington constitutions.

A general pamphlet cannot cover every possible situation. If after reading this pamphlet you still
have questions or concerns, call the American Civil Liberties Union of Washington (ACLU) for
more information.

The Right of Free Speech

The right of free speech is guaranteed by the United States Constitution and the Washington state
Constitution. The right of free speech protects more than the right to talk. It protects expression and
communication of all sorts, including picketing, leafleting, marching to city hall, gathering
signatures, or wearing an armband.

The Declaration of Rights in the Washington Constitution contains very strong language on this
topic. Regarding freedom of speech, it says: "Every person may freely speak, write and publish on all
subjects, being responsible for the abuse of that right." Regarding the right to petition and assemble
in public, it says: "The right of petition and of the people peaceably to assemble for the common
good shall never be abridged."1

Free speech protections apply not only to speech that the government considers to be truthful and
valid, but also to speech that is unpopular, strange, or even hateful. Our nation's founders believed
that the best protection against ideas society believes are wrong is to have a free exchange of
opposing ideas, not to censor wrong ideas.

The right of free expression is not an absolute right to express ourselves at any time, in any place, in
any manner. For example, we do not necessarily have a right to hold a large rally at midnight outside
a hospital. While we may have the right to march in a parade or on a city street, we may not have the
right to decide the exact time or route. The government has the authority to make reasonable
restrictions on the time, place, and manner of certain speech activities if there is a compelling reason
to do so.
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On the other hand, the government cannot make regulations merely because it does not like the
message of the speaker. If parades are permitted for Democrats and Republicans, they must be
permitted for socialists or anarchists, too. If Catholics and Protestants can hand out literature on a
street corner, so can Hare Krishnas.

The right to free speech belongs to all of us, popular or unpopular, rich or poor. The government can
place reasonable restrictions on the manner in which we express ourselves but not on the message we
express.

Free Speech Rights by Location

Whether a particular government regulation over speech is reasonable and serves a compelling
interest depends a great deal on the location and medium of the speech. The following sections
describe some of the legal rules that have developed for different kinds of forums for speech.

Traditional Public Forums: Streets, Sidewalks, and Parks

The U.S. Supreme Court has declared that public streets, sidewalks, and parks are "traditional"
public forums2. These are places where society expects people to have the freedom to communicate
with each other with the fewest possible government limitations. Generally speaking, the
government can regulate the time, place, and manner of speech in a traditional public forum only to
ensure that other peoples' rights to use the streets, sidewalks, and parks, are not disrupted.

Speeches

Generally, people are free to speak as they please on sidewalks. No permit is required even if a large
crowd gathers. It is a good idea, however, to encourage those gathered to leave space for passersby.

The speaker is not responsible for the presence of hecklers or angry listeners. Their hostile actions do
not make the speaker's speech illegal. The presence of hecklers or counter-demonstrators is not, by
itself, enough to justify an order to disperse the crowd or arrest the speaker.

Picketing and Leafleting

Sidewalk picketing and handing out leaflets are perfectly permissible. Since they generally do not
cause traffic problems, a permit is not required. A law requiring people to get a permit for such
nondisruptive activity is likely to be unconstitutional3.

However, people picketing or leafleting must do so in an orderly fashion. They must not physically
disrupt passersby or force them to accept the leaflets. Picketers are not required to keep moving but
may remain in one place as long as they leave room on the sidewalk for others to pass.

Demonstrations and Rallies in Parks

Public parks are our most traditional public forums. Currently, state park regulations may require
reservations or permits for large demonstrations and rallies or for the use of sound equipment. Apply
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for a permit from the city, county, or state parks department well in advance of the event. If your
permit is denied, you must be told why and be provided an opportunity to appeal the denial.

The government may limit demonstrations of extremely long duration, if the regulations are designed
to ensure that the park is not unduly monopolized or damaged. For example, the court approved of a
National Park Service regulation prohibiting demonstrators from sleeping overnight in Lafayette
Park across from the White House4. Late night demonstrations may also be curtailed if the park is
closed to the public after a certain time.

Marches

A march or rally in a street that would stop or slow traffic is considered a parade and usually requires
a permit. You should apply for a permit from the street or transportation department well in advance
of the event. A march in the street without a permit may result in arrest for interference with traffic.

A march on the sidewalk is not a parade. No permit is required for a sidewalk march. Individuals
may march as far as they like as long as they leave room on the sidewalk for passersby and obey
traffic laws. Organizers of large sidewalk marches sometimes appoint marshals to help keep the
march orderly.

Sound Equipment

A city may put limits on the volume of sound equipment (measured by decibel level) or limit the use
of sound equipment to certain times or certain areas. The restrictions must relate to a substantial
government concern such as traffic safety or community tranquility. Of course, the city cannot
restrict the sound on the basis of the speaker's message. The city may require a use permit for sound
equipment.

Sale of Literature and Buttons

The sale of religious and political literature and buttons is protected by the First Amendment, subject
to reasonable time, place and manner restrictions5. For example, the government may restrict the
sale of literature or buttons to areas where pedestrian traffic is not obstructed. A table can be used to
sell or distribute books or buttons.

A direct request for money, unlike a sale, is more strictly regulated in order to prevent fraud. The law
requires advance registration in certain instances6. If you seek to raise money for your group by
asking for donations, check with the Secretary of State's office to determine whether you must
register.

Government Buildings
Not every property owned by the government is a traditional public forum. For example, a
government office building may keep out persons not conducting business there, so that employees

are able to do their work. The degree of public access depends on the type of building and the history
of past use at the particular building. In some circumstances, government property that is not a
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traditional public forum might have been designated as a type of limited public forum. Some of the
more common locations for demonstrations inside government buildings are discussed below.

Post Offices and Other Federal Buildings

Free speech activities may ordinarily take place on the sidewalks, grounds, and other public areas of
government buildings.7 Officials may restrict the times, locations, and manner of free speech
activities as long as the restrictions are reasonable and do not unduly hamper the speech activities. In
some instances, a use permit may be required. For example, permits are required for gatherings on
federal property managed by the General Services Administration, such as the Federal Building in
downtown Seattle8.

Demonstrators must not block entrances or interfere with the normal business of the government
building. Check with the building manager or do some advance scouting of the site, so you know
where your group should or should not stand.

The Supreme Court has ruled that no one has a right to protest on military bases even if the person is
a member of the military. Most federal property, however, is less restricted. There are no regulations
prohibiting free speech activities at post offices, except for partisan political activity. In addition,
flyers or handbills cannot be posted on postal property. When a public building is used as a polling
place, partisan activity and campaign signs may be required to be a certain distance away.

The U.S. Supreme Court ruled in 1983 that speech activities cannot be banned from the public
sidewalks around the Supreme Court grounds.

Schools

Generally speaking, administrators may restrict access to public school property. However, if they
open the school facilities to some nonstudents, they cannot keep others out because of their ideals.
For example, a Louisiana school district adopted a policy allowing private organizations to use
school facilities during nonschool hours. The Ku Klux Klan sued after its request to hold a meeting
at one of the schools was refused. The court ruled that by opening its doors to some groups, the
school district was obligated to leave them open to other groups9. In a similar situation in Boston, a
school district that allowed a group to circulate anti-busing literature was required to let a pro-busing
group circulate literature as well10.

In general school administrators do not allow nonstudents to distribute literature, hold rallies, or
engage in any other form of expressive activity on school grounds. However, picketing or leafleting
near school grounds (for example, the public sidewalk in front of the school) is constitutionally
protected.

Airports, Train Stations and Ferry Terminals
People may exercise their free speech rights in the public areas of airports11. Nevertheless, airport

officials may impose reasonable restrictions on the time, place, and manner in which the rights are
exercised.
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For example, speech activity may be prohibited where there is a captive audience or where it
interferes with the normal use of the airport facility. Also, a temporary ban on speech may be
justified in emergency situations, but the ban must last no longer than the emergency.

Officials may not impose regulations that are arbitrary or unreasonable. They may not require people
to register in advance with airport officials for peaceful leafleting, picketing and communication.
However, you may have to register in advance for large-scale activities, such as rallies, where the
activity may be disruptive. You may also have to register in advance to ask for donations.

Shopping Malls and Other Private Commercial Property

Under federal law, private landowners historically have had the right to prevent anyone from
speaking or demonstrating on their property. A person refusing to leave after being asked to do so
could be prosecuted for trespassing. Although the U.S. Constitution may not grant us free speech
rights at shopping malls12, some state constitutions do. In Washington, the state Supreme Court has
determined that the Washington Constitution's protection of free speech does not apply to private
shopping malls13. However, the ACLU participated in a case which established the right to gather
initiative signatures in a shopping mall. The state Supreme Court held that individuals have a right to
collect signatures in shopping malls under the state Constitution's initiative and referendum
provision. Other types of activities, however, such as handing out leaflets, picketing, or giving
speeches, are not protected.

People wishing to gather signatures for an initiative may still be required to get permission from mall
management and to adhere to reasonable time, place, and manner regulations.

How to Obtain a Permit

Where permits or advance registration requirements are reasonable, such as with parades and large
demonstrations, a filing fee may be required. The fee is to pay for administrative costs. It may not be
unduly large, nor may it be a tax on speech. An insurance bond cannot be required. Permits may not
be withheld because of the philosophy, political ideas, or message of the speakers. Lengthy advance
notice requirements (anything more than a few days) may not hold up to a challenge in court.

For information on how to obtain a permit within city or county limits, contact the appropriate city or
county clerk several days in advance of the event.

State parks are governed by the State Parks and Recreation Commission. Applications must be
submitted along with a $10 nonrefundable fee. The Commission recommends that applications be
submitted 15 days in advance of the proposed event to allow for verification and coordination with
other jurisdictions, if necessary14. If you are denied a permit, you should be informed in writing of
both the reasons why and the procedure to follow to appeal the decision.

Groups desiring access to a shopping mall should obtain an application form from the shopping mall

management. Groups that are denied a permit for reasons that appear arbitrary or unfair should
contact the ACLU.
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Speech Not Protected by the Constitution

The Supreme Court has held that the Constitution does not protect all types of speech. For example,
you may not directly incite a riot or encourage an angry mob to injure someone. You may not
directly provoke someone into a fight, and you may face penalties for spreading falsehoods about
someone or for distributing literature that the courts have declared to be "obscene."

It is sometimes difficult to distinguish between legal and illegal speech. It is legal to demonstrate
against draft registration, but it is illegal to knowingly counsel an individual to evade registration. It
is legal to picket a store, but it is illegal to block entry to the store. It is legal to preach that our form
of government is wrong, but it may be illegal to directly encourage a crowd to storm the White
House. Broadly speaking, we are free to communicate our ideas but not to encourage immediate
crimes.

Demonstrators are encouraged to abide by reasonable rules. They should not harass passers-by or
cause unreasonable disruptions. The use of legal observers, discussed below, is advised if
demonstration organizers believe a confrontation is likely.

If you are instructed not to speak, demonstrate, or engage in some other free speech activity —
whether by a law, a police officer, or other government official — you should know that continuing
to engage in the activity may result in criminal charges. The police order may later be tossed out of
court, but you would still have gone through the hassle of being charged. Please alert the ACLU if
you believe an official order has unreasonably restricted your right to protest.

Failure to obey a police officer may result in arrest under one of the following criminal
offenses:

Disorderly Conduct (RCW 9A.84.030)

Failure to Disperse (RCW 9A.8A4.020)

Resisting Arrest (RCW 9A.76.040)

Interference, obstruction of any court, building, or residence (RCW 9.27.015)
Trespass (RCW 9A.52.070; RCW 9A.52.080)

Disturbing school, school activities, or meetings (RCW 28A.87.060)

Endnotes

1. Washington Constitution, Article I, sections 4 and 5.

2. Hague v. CIO; 307 U.S. 496 (1939).

3. Lovell v. Griffin; 303 U.S. 444 (1938).

4. Clark v. Community for Creative Non-Violence; 468 U.S., 82 L Ed 2d 221 (1984).
5. Jamison v. Texas; 318 U.S. 413 (1943).

6. Shaumburg v. Citizens for Better Government; 444 U.S. 620 (1980).

7. U.S. v. Grace; 461 U.S. 171(1983). A Washington statute, RCW 9.27.015, makes it unlawful to

protest outside a building where state court is being held. This statute is presumably unconstitutional
after Grace.
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9. Knights of the KKK, Realm of Louisiana v. East Baton Rouge Parish School Board; 578 F. 2d
1122 (5th Cir. 1978).

10. Bonner-Lyons v. School Committee of the City of Boston; 480 F. 2d 442 (1st Cir. 1973).

11. City of Chicago v. Chicago Military Project; 508 F. 2d 921 (7th Cir. 1975).

12. Pruneyard Shopping Center v. Robins, 444 U.S. 74 (1980).

13. Southcenter v. NDCP, 113 Wn 2d 413 (1989).

14. See WAC 352-32-165.

Published 1991 by the ACLU of Washington
http://www.aclu-wa.org/detail.cfm?id=76
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RIGHTS AND WRONGS AT THE RNC: A Special Report about Police and
Protest at the Republican National Convention
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Message from the Executive Director

he New York Civil Liberties Union has produced this report to document and assess police

practices involving protest at the Republican National Convention in New York City during the

summer of 2004. The historical account provided by Rights & Wrongs at the RNC is particu-
larly important in light of the fact that the New York City Police Department has defended all of its
actions during the Convention and has insisted that it made no mistakes.

The NYCLU had a unique perspective on protest activities around the RNC. Well over a year
before the Convention, we launched a major Protecting Protest campaign to ensure that New York
would be as welcoming to those who came to protest as to the delegates themselves. The NYCLU’s
long history and legal expertise defending free speech rights enabled us to develop a broad cam-
paign that included litigation, negotiations, public education, and advocacy. We negotiated with the
New York Police Department on behalf of nearly every group that sought to demonstrate at the
Convention. NYCLU lawsuits enjoined some of the most abusive police tactics that had been used at
past demonstrations. We trained demonstrators to “Know Your Rights” and distributed tens of thou-
sands of informational pamphlets and flyers. And, from our Protecting Protest Storefront just blocks
from the Convention site, we operated a police monitoring program that deployed scores of easily
identified NYCLU observers at nearly every demonstration.

The record of the NYPD’s performance during the RNC is a decidedly mixed one. Hundreds of
thousands of people were able to make their voices heard over the course of the week, and the police
department displayed the necessary flexibility to allow many demonstrations to take place without
major incident. But the right to protest was severely undermined by the mass arrests of hundreds of
peaceful demonstrators and bystanders, the pervasive surveillance of lawful demonstrators, and the
illegal fingerprinting and prolonged detention (in a filthy bus depot) of nearly 1,500 people charged
with the most minor of offenses.

Included in the report is a chapter describing first-hand eyewitness accounts of police misconduct
from over 200 people who filed complaints with the NYCLU. At the end of the report, the NYCLU
makes a series of recommendations that, if implemented, will avoid a repeat of the problems that
plagued the Convention. The NYCLU will continue to advocate for these and other measures for pro-
tecting protest so that all voices can be heard, whatever the issue, whatever the point of view. That’s
what democracy is all about.

e o

Donna Lieberman
New York Civil Liberties Union
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Executive Summary

he arrival of the Republican National Convention in New York City at the end of August 2004 marked an

important moment in our nation’s civil-liberties history. Coming three years after the September 11, 2001

terrorist attacks that fundamentally altered the balance between security and civil liberties, in the midst
of a war that had divided much of the country and was opposed by many New Yorkers, and in a city with a long
history of fervent protest activity, the Convention presented a crucial test of our commitment to the right to free
speech and dissent.

As expected, hundreds of thousands of people participated in peaceful Convention protests, with an antiwar
march the day before the Convention opened being the largest protest to take place at a presidential nominat-
ing convention. Despite dire predictions — some emanating from law-enforcement authorities — that the
Convention would be the target of violence or even terrorism, the demonstrations were peaceful. Nonetheless,
police arrested more than 1,800 people — protesters, observers, members of the media, and bystanders — the
largest number of arrests to take place at a national political convention.

As President George W. Bush flew out of New York City just before midnight on Thursday, September 2, and
the final demonstration drew to a close, the focus shifted from the politics inside and the protests outside
Madison Square Garden to assessing the actions of law enforcement agencies, in
particular that of the New York City Police Department (NYPD). Because the New
York Civil Liberties Union (NYCLU) represented the organizers of virtually every
major Convention demonstration, the NYCLU was deeply involved in permit nego-
tiations. It also successfully sued the NYPD over demonstration policing tactics
and ran a major project monitoring the NYPD’s policing of Convention protests.
As a result, the NYCLU has a unique and comprehensive perspective on how the
government handled the Convention protests.

In this report the NYCLU documents the important events leading up to the
Convention, the swirl of activity surrounding the Convention, and its consider-
able aftermath. Focusing primarily on the NYPD, the NYCLU concludes that the
Department performed many of its duties well during the Convention while
respecting the right to free speech, and the NYCLU commends the Department
forthose actions. Atthe same time, this report documents many troubling NYPD
actions and makes a series of specific recommendations for changes in NYPD
practices to assure that similar problems do not arise at future large-scale
demonstrations.

The high point of the NYPD’s actions was the department’s handling of the
United for Peace and Justice (UFP)) antiwar march on Sunday, August 29, when as

many as half a million people peacefully marched past Madison Square Garden, largely without incident, and with
generally good cooperation. Low points included the long delays in processing permit applications, the closing
of Central Park to political rallies, the mass arrests of hundreds of people lawfully gathered on City sidewalks, the
lengthy detention and illegal fingerprinting of people charged with minor offenses, the use of a filthy bus depot
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as a holding facility, and the pervasive videotaping of lawful protest activity.

Events Leading up to the Convention

The January 2003 announcement that New York City had been selected as the site of the August 2004
Republican National Convention marked the beginning of an intense 18 months of organizing by police and pro-
testers, negotiations over permits, and legal challenges to anticipated police demonstration tactics. Other devel-
opments not specifically related to the Convention also were unfolding and would have a major impact on
Convention policing.

Just months before the January 2003 announcement, New York City had asked a federal court to eliminate
restrictions on its ability to conduct surveillance

of political activity. The City had agreed to
these restrictions in 1985 to settle a 1971 lawsuit
— brought by the NYCLU and other civil rights
organizations — that arose out of unlawful NYPD
surveillance and infiltration of political groups
in the late 1960’s but now was contending that
the 9/11 attacks justified scrapping restrictions
on its spying power.

While this request was pending in court, a
substantial controversy erupted over a large
demonstration scheduled for February 15, 2003,
by the group United for Peace and Justice (UFP)) to
protest the looming American invasion of Irag.
After the NYPD refused to allow the group to con-

duct a peace march in Manhattan — a decision
upheld by the federal courts in litigation brought
by the NYCLU — a stationary rally took place on First Avenue north of the United Nations. As documented in the NYCLU
report Arresting Protest, that bitterly cold day was marred by serious problems, with tens of thousands of people never
reaching First Avenue because the NYPD had closed streets and sidewalks leading to the event, with thousands of
people facing mounted police officers who rode into crowds packed onto sidewalks and streets with no possibility of
retreating, and with those protesters who made it to First Avenue being herded into NYPD “pens” made of interlock-
ing metal barricades. Hundreds of people were arrested, and New York City was heavily criticized for its handling of
the event by the press, by lawyers’ groups, and by City Council members.

Six weeks later the NYCLU learned that the NYPD had secretly interrogated those arrested at the February rally
about their political affiliations and about past protest activity. The Department’s Intelligence Division was com-
piling this information on a “Demonstrator Debriefing Form” — which also bore the emblem of a federal law-
enforcement agency — and entering it in a computer database. When the NYCLU exposed this program, the
Department quickly abandoned it amidst widespread public outrage.

With this as background, groups started to apply for permits for Convention demonstrations. In June 2003
UFPJ applied to have a 250,000-person rally on the Great Lawn of Central Park the day before the start of the
Convention, and in November the NYCLU notified the Department of two other large demonstrations for which
organizers were seeking permits.

At this point, the NYPD had not agreed to any meetings, despite numerous requests from the NYCLU going
back to January 2003. Concerned about a repeat of the February 2003 rally fiasco, the NYCLU in November 2003
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filed three federal lawsuits against the NYPD, challenging restrictions on access to demonstrations, the use of
mounted officers to disperse crowds, the use of pens at demonstrations, and blanket searching of protesters
seeking to attend public demonstrations. Through these three cases, the NYCLU sought to block NYPD use of
these tactics at protests expected at the Convention.

In December 2003 the NYPD met with the NYCLU for the first time to discuss two planned Convention demon-
strations. At that time, however, the Department said it was unable to make any decisions about permits and
could make no commitment as to when permit decisions would be made.

It was not until two months later that permit meetings resumed. A serious controversy arose immediately
when the City denied the UFPJ application for a rally Central Park, and insisted it take place on the West Side
Highway. The City did agree, however, to allow UFP) to march directly in front of Madison Square Garden and —
after substantial delays that prompted objections from the NYCLU and other advocates — began approving per-
mits for a wide range of other events.

Eventually, the City issued permits for virtually every demonstration with the NYCLU securing permits for 11
large events. The major exception was the UFP) Central Park application, which ultimately led to last-minute liti-
gation that was rejected by the courts, which in turn prompted UFP) to cancel its rally and limit its event to a march
past the Garden.

In late June the NYPD announced that large demonstrations near Madison Square Garden would be allowed
to take place on Eighth Avenue in an area extending south of 30th Street to 23rd Street but only at that location.
(The Garden is bounded by Seventh Avenue and Eighth Avenue to the east and west, respectively, and by 31st
Street and 33rd Street to the south and north, respectively.) Atthe same time, the Department announced that
most sidewalks in the vicinity of the Garden would remain open during the Convention.

As permit negotiations were winding down, the NYCLU’s three federal lawsuits challenging the NYPD’s demon-

stration-policing tactics went to trial. In mid-July, United States District Court Judge Robert W. Sweet issued a deci-
sion finding that the Department had unconstitutionally restricted access to demonstrations, had unlawfully used
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pens to confine demonstrators, and had unlawfully searched people seeking to attend demonstrations. Judge
Sweet subsequently barred the use of these practices at Convention demonstrations.

Meanwhile, in the months leading up to August 2004, the media were full of reports — many of which seemed
to emanate from the NYPD and other law-enforcement agencies — of potential terrorist attacks on the Convention
and of “anarchists” planning on disrupting the City through violent means. These reports, combined with a wide-
spread belief on the part of protest organizers and the NYPD that hundreds of thousands of demonstrators would
be flooding the streets of Manhattan during the Convention, created an atmosphere of tension and genuine fear
about what would happen once the Convention opened.

The Convention Protests and Conflicts

Between Thursday, August 26 and Thursday, September 2, scores of demonstrations took place all over New
York City. Most were peaceful and took place without incident, but many were marred by arrests and police con-
flict, most notably on Tuesday, August 31, when the NYPD arrested nearly 1,200 people. Throughout the protests,
the police presence was massive, and police officials — using hand-held cameras, cameras mounted on buildings
and street poles, and even a blimp — appeared to be videotaping all protest activity.

The first major demonstration took place on Friday, August 27, two days before the official start of the
Convention, when nearly 5,000 people on bicycles gathered at Union Square Park for the monthly Critical Mass
bike ride in which cyclists traditionally have taken to the streets and ridden spontaneous routes in an effort to
draw attention to the need for transportation alternatives and improved safety for cyclists. In the days leading up
to the ride, the NYPD had attempted to discourage cyclists from participating and threatened to enforce the traf-
fic laws strictly. Nevertheless, the Department permitted the group to leave the park, and the ride continued for
nearly an hour and a half before the police seemingly lost patience, pulled nets across Seventh Avenue to halt the
ride and made mass arrests of riders without any warnings to disperse. Ultimately, over 250 people were arrest-
ed and had their bikes confiscated and held for weeks.

The following day, pro-choice groups led a march across the Brooklyn Bridge to a rally near City Hall that pub-
lished reports estimated at 25,000 participants. This event took place without incident and with the cooperation
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of the NYPD. Farther uptown, the Green Party staged a political festival in Washington Square Park that went
equally smoothly.

Sunday, August 29, was the day of the UFP) march, the largest Convention demonstration. Hundreds of thou-
sands of people marched past Madison Square Garden largely without incident. Later that evening, however,
even as thousands gathered in Central Park without challenge from the police, the NYPD used nets, horses and
officers on scooters to corral and arrest groups of people walking on sidewalks in Times Square.

On Monday, August 30, the opening day of the Convention, a coalition of AIDS groups marched from Union
Square across 15th Street and up Eighth Avenue to 30th Street, the designated rally area for large groups near the
Garden. Later that day, thousands of people assembled in Dag Hammarskjold Plaza near the United Nations,
planning to march to the same rally area even though organizers had not obtained a march permit. Following
negotiations on the scene, police officials agreed to allow the group to march, and the procession moved down
Second Avenue to 23rd Street, across 23rd Street, and up Eighth Avenue to the designated rally site. Problems
arose when police officers at 2g9th Street attempted to pull barricades through the group, protesters began to
panic, and plainclothes police officers then drove their scooters into the crowd.

Tuesday, August 31 was designated by protest organizers as “direct action” day — a day of nonviolent civil dis-
obedience — and police officials were geared up to clamp down on protesters. When hundreds gathered near the
World Trade Center for a march that was to end with some participating in a “die-in” near Madison Square Garden,
police officials agreed to allow the group to march along sidewalks even though no formal permit had been
issued. The march had not moved one full block, however, before an NYPD chief ordered the arrest of over 200
people, with everyone being surrounded by nets, handcuffed, and loaded onto buses for processing. This
marked the beginning of a series of confrontations around the City that resulted in nearly 1,100 people — protest-
ers, legal observers, members of the press, and innocent bystanders — being arrested in a four-hour period in
locations around New York City. Most of them then were taken to Pier 57, a bus depot the NYPD had converted
into a holding facility, a choice that was to mushroom into a major controversy.
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The next day was a relatively quiet one on the streets, with the largest events being a rally by organized labor
at the designated demonstration area on Eighth Avenue, a sidewalk protest stretching from Wall Street to the
Garden called “The Line,” and an evening women’s rights rally in the East Meadow of Central Park. Of greater

significance, however, was the fact that many of those arrested the previous day were still being held by the
police, although they had been charged only with minor offenses that did not qualify as crimes. Late that night
the Legal Aid Society and then the Lawyers’ Guild went to court and obtained court orders requiring the City to
release the protesters. When hundreds remained in custody on Thursday morning, a New York State judge
found the City in contempt.

Thursday was the last day of the Convention and the day President Bush was scheduled to appear at Madison
Square Garden to accept the nomination. Security around the City was particularly tight, and only a few signifi-
cant demonstrations were scheduled. That evening, however, thousands of people gathered in Union Square and
sought to march to the Garden, though the NYPD had not issued a permit. After negotiations with the NYCLU,
police officials on the scene agreed to allow the crowd to march across 15th Street and up Eighth Avenue to the
designated rally site, where they were met by a large contingent of police officers in helmets and riot shields under
the command of Chief of Department Joseph Esposito. The spirited crowd remained in the streets until nearly
midnight, by which time point President Bush had departed and the Convention had officially ended.

Though the demonstrations had concluded, the controversy surrounding the NYPD’s detention of protesters
was coming to a boil. With the long-delayed release of arrestees on Thursday and Friday came disturbing reports
of unhealthy and perhaps dangerous conditions at Pier 57. On top of the fact that hundreds of people were held
far longer than the 24 hours permitted under state law, the NYPD was accused of intentionally delaying the release
of protesters to keep them from participating in demonstrations taking place while the President was in the city.
Those released from detention also told of being denied medical care, of spending many painful hours in too-tight
plastic handcuffs, of not being given any Miranda warnings, and of generally being mistreated while in detention.
There were also reports of police harassment of protesters carrying signs, and there was a report of at least one
police officer citing his own political opinions as justification for threatening to arrest a demonstrator who was
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The Madison Square Garden Area During the Convention
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wearing an anti-Bush tee-shirt during the con-
vention week.

The Convention Aftermath

Controversy over the Convention continued
long after the delegates left town. Of particular
concern to the NYCLU and others were the illegal-
ity of many of the Convention arrests, the length
and conditions of detention, and the fingerprint-
ing of people arrested for minor offenses. These
became the focus of post-Convention advocacy,
lawsuits, and City Council hearings.

During the Convention week, NYCLU moni-
tors witnessed or received accounts of many
unlawful arrests, and the NYCLU immediately
contacted the Manhattan District Attorney’s
Office about getting cases dismissed. We were
particularly concerned about the arrest of 227
people at the August 31 World Trade Center side-
walk march, and shortly after the Convention the

NYCLU met with the Manhattan District Attorney and delivered a videotape depicting the entire sequence of

events surrounding these arrests; on October 6, the DA’s office dismissed all 227 cases. And of the approximate-
ly 1,500 arrests for which criminal proceedings had been completed as of July 2005, over 90% of the cases had
been dismissed, conditionally dismissed, or had ended in acquittals.

Meanwhile, the NYCLU had learned that every person arrested during the Convention had been fingerprinted,
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with the prints being sent to state authorities in Albany and then in many instances to the FBI. Because New York
law does not allow the police to take the fingerprints of people charged with minor offenses except in special cir-
cumstances (such as the lack of valid identification), the NYCLU in early October wrote to NYPD Commissioner
Raymond Kelly and called on him to destroy the fingerprints. Two weeks later — after the NYCLU filed a lawsuit —
the City agreed to do just that.

NYPD actions prompted the filing of two sets of major federal lawsuits. On October 7 the NYCLU filed two
cases arising out of mass arrests at the World Trade Center and Union Square, challenging NYPD mass-arrest tac-
tics, the length and conditions of detention, and the fingerprinting of those arrested. On November 22 a group
of lawyers and advocates led by the National Lawyers Guild filed a class-action lawsuit claiming that the NYPD
had carried out mass arrests in order to suppress protest activity and also challenging the length and conditions
of detention of those arrested. Since then, over a dozen additional lawsuits have been filed (with many more
expected), and, as of June 2005, 569 people had filed notices that they intended to sue the City, seeking dam-
ages totaling $859,014,421.

After the Convention, the City Council held two oversight hearings into the NYPD’s policing of the protests. At
the first hearing, on September 15, the City declined to appear, and the bulk of the hearing was devoted to advo-
cate testimony about the treatment of those arrested and the unlawful nature of many of the arrests. A second
hearing on October 27 featured testimony from the NYPD chief in charge of Pier 57, who asserted that conditions
at the holding facility were unobjectionable and posed no health risk to those being detained there. He also dis-
closed that the blanket fingerprinting of demonstrators was a special practice put in place for the Convention to
address terrorism concerns.

Conclusions and Recommendations

Given legitimate concerns about terrorism after 9/11, the Republican National Convention posed a substantial
challenge to the NYPD and other law enforcement authorities. In many respects the NYPD handled the Convention
protests well, and important lessons are to be drawn from that. Too often, however, in an effort to maintain tight
control over protest activity, the NYPD lost sight of the distinction between lawful and unlawful conduct.

In the sections that follow, the NYCLU provides a detailed chronology of events leading up to and during the
Convention, an analysis of NYPD tactics and actions during the Convention, a description of 271 individual com-
plaints received by the NYCLU following the Convention, a description of NYCLU’s “Protecting Protest” campaign,
and a series of specific recommendations for changes in NYPD practices. W

Rights and Wrongs at the RNC | Executive Summary



Chronology of Major Events

Leading Up to Convention

9/11/01:
ages Pentagon. 2,749 people die at World Trade Center.

Terrorist attack destroys World Trade Center and dam-

Center for Constitutional Rights (CCR) about the planned UFP) march
past Madison Square Garden and rally on Great Lawn of Central Park.

9/25/02:
tions on the ability of NYPD to conduct surveillance on lawful politi-

New York City asks a federal court to eliminate restric-

cal activity.

1/06/03: The Republican National Committee announces selec-
tion of New York City as site of the August 2004 Republican National

Convention.

2/15/03:
by more than 100,000 people but is marred by NYPD closing of streets

United for Peace and Justice (UFP)) anti-war rally attended

and sidewalks leading to the event, the use of pens to confine demon-
strators, the use of police horses against peaceful crowds packed on
public streets and sidewalks trying to get to the event, and hundreds of

arrests.

4/06/03:  NYCLU discloses that NYPD used a “Demonstrator
Debriefing Form” to interrogate people arrested at the February 15,
2003, antiwar rally about their political activities and associations and
was using the information to build a database. NYPD agrees to discon-
tinue the use of forms and questioning about political affiliation and to
destroy database.

4/07/03: A federal court grants City’s request to loosen restric-

tions on NYPD’s ability to monitor political activity.

11/19/03: NYCLU files three federal lawsuits arising out of the
February 2003 anti-war demonstration and challenging NYPD
demonstration practices expected to be used at the Convention,
including the closing of streets and sidewalks leading to demonstra-
tion sites, the use of pens to confine demonstrators, the use of
mounted officers to disperse peaceful crowds, and the blanket

searching of people seeking to attend demonstrations.

12/23/03:  First NYPD meeting about planned demonstrations
takes place when NYPD meets with NYCLU to discuss demonstrations

planned by Not in Our Name and the Still We Rise Coalition.

1/04-4/04: NYPD meets on several occasions with UFP), NYCLU, and

4/26/04:  Parks Department formally denies UFP) application for
Great Lawn.
5/27/04:  NYPD informs NYCLU that it will allow UFP) to march on

7th Avenue past Madison Square Garden.

6/09/94:  NYPD starts series of meetings with NYCLU and various

groups seeking permits for Convention demonstrations.

6/26/04: NYPD designates Eighth Avenue south of 30th Street as
place where large rallies near Madison Square Garden will take
place.

6/28/04: The New York City Council, by a vote of 44-5, passes a

resolution calling on government officials to protect and uphold First
Amendment rights at the Convention.

6/04-7/04: NYPD agrees to issue permits for virtually all protest

events.

7/19/04:  Federal Judge Robert Sweet issues decision finding
NYPD restrictions on access to demonstrations, use of pens, and
searching of demonstrators unconstitutional. He later bans the use

of these tactics at the Convention.

7/26-29/04: The Democratic National Convention takes place in
Boston. Demonstrations are small, but substantial controversy aris-
es over police-mandated frozen zones and designation of a “protest

area.”

7/29/04:  NYCLU opens its Protecting Protest Storefront at 520 Eighth

Avenue, three blocks north of Madison Square Garden.

8/18/04: CCRand NYCLU file suit on behalf of UFPJ against the City
over denial of permits for Central Park.

8/25/04: New York court rejects the UFPJ challenge to the Parks
Department denial of a permit for use of the Great Lawn on August

29. UFPJ announces it will have no rally, only a march.
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Chronology of Major Events

Surrounding Convention

Rights and Wrongs at the RNC

8/25/04: First significant Convention demonstration takes
place as AIDS activists strip naked, baring political messages and
blocking traffic on Eighth Avenue near Madison Square Garden.

barricades, police officers storm into crowd and strike people with
batons and plainclothes officers on unmarked scooters ride into
crowd. One officer is pulled from his scooter and assaulted.

8/26/04: Protesters walking from the Democratic National
Convention to the Republican National Convention arrive at
Columbus Circlex and march down Broadway to Union Square

accompanied by local political activists.

8/27/04: The monthly Critical Mass bike ride draws approximate-
ly 5,000 participants who ride through Manhattan streets for
approximately 9o minutes before NYPD cracks down on the event,
stretches orange netting across Seventh Avenue to block riders,
and arrests over 250 people.

The Christian Defense Coalition holds candlelight vigil at Madison
Square Garden.

8/28/04: Planned Parenthood, NYCLU, and other women’s rights
groups lead a march of as many as 25,000 across the Brooklyn
Bridge to a rally at City Hall Park, without problems.

8/31/04:  Designated day of “direct action.” NYPD arrests nearly
1,200 people in four-hours, almost all of whom are charged with minor
offenses such as disorderly conduct or parading without a permit. At
World Trade Center, officers arrest 227 at War Resisters’ League March
after telling them they could march on a sidewalk. At New York Public
Library, scores are arrested for standing on building steps. At Union
Square, police officers use mesh nets to seal entire blocks and to arrest
hundreds, including bystanders. Sole protester at demonstration

scheduled at a Hummer dealership is arrested for blocking a sidewalk.

9/01/o4: “The Line” takes place without incident.

NYCLU first contacts the District Attorney’s Office seeking dismissal
of charges against 227 people arrested at World Trade Center.

Reports start surfacing that people arrested by NYPD are being held
in filthy former bus depot on Hudson River known as Pier 57.

The Green Party holds political festival in Washington Square
Park without incident.

8/29/04: Not In Our Name holds a rally in Union Square Park
before the UFP) march.

The UFP) march draws as many as 500,000 people, who march past
Madison Square Garden, across 34th Street to Fifth Avenue, down
Fifth Avenue to Broadway, and down Broadway to Union Square
Park. The event takes place largely without police interference.

After UFP) march, thousands casually gather in Central Park without
interference from the NYPD.

That evening NYPD uses nets and motor scooters to surround and

arrest scores of people on public sidewalks in and near Times Square.

8/30/04: Still We Rise Coalition, in an event co-sponsored by
NYCLU, marches from Union Square to the designated demonstra-

tion area at 30th Street for a rally.

Thousands gather at Dag Hammarskjold Plaza near the United
Nations to participate in a march for which no permit has been
issued. High-level police officials negotiate with organizers and
NYCLU and agree to allow group to march to 8th Avenue demonstra-
tion area. As group approaches rally area, police officers without
warning run line of barricades across 8th Avenue at 29th Street,
sparking panic amongst marchers. As people start pushing against

Protest outside Pier 57 over NYPD detention of people at the facility.

Central Labor Council holds large rally in the designated demonstra-
tion area on 8th Avenue.

NOW-NYC rally takes place in Central Park’s East Meadow without

incident.

President Bush arrives in New York City and participates in an event
in Queens.

Legal Aid Society files lawsuit to force release of hundreds of people
who were arrested on August 31and are still being held. National
Lawyer’s Guild follows with a similar suit. A state court judge orders
the City to release certain prisoners.

9/02/04: The Legal Aid Society and National Lawyers Guild seek
and obtain a contempt order against City for its failure to comply
with the court order to release arrestees.

ANSWER holds a rally attended by several thousand in designated
demonstration area on 8th Avenue. NYPD uses four-sided pens that
substantially impair movement at demonstration.

Thousands gather in Union Square and spontaneously decide they
wish to march to 8th Avenue rally site. NYCLU negotiates with
NYPD, which agrees to allow the march.

The Convention ends and President Bush leaves New York

Chronologies of Major Convention Events



Law Enforcement

Convention Tactics

uring the Republican National Convention the NYPD deployed a number of tactics that raise serious

concerns and in some instances were unlawful. Most seriously, the NYPD used indiscriminate-

arrest tactics that resulted in the unlawful arrests of hundreds of protesters, legal observers, mem-
bers of the media, and passersby; it held arrestees charged with only minor offenses for lengthy periods of
time in hazardous conditions; fingerprinted everyone arrested during the Convention; and engaged in perva-
sive and indiscriminate videotaping of lawful and peaceful protest activity. Also of concern was the improper
used plastic handcuffs, the Department’s encouragement of inflammatory pre-Convention reports in the press,
its use of plainclothes officers on unmarked motor scooters, its use of metal barricades for crowd control, and
its overwhelming show of force at all demonstrations. Some of these tactics were unveiled by the NYPD espe-
cially for the Convention.

Background

Over the last ten years the NYPD has developed a comprehensive approach to the policing of demonstrations.
This model of policing is based on the “broken windows” theory, which says that serious crime can be controlled
by eliminating minor public disorders through a variety of zero-tolerance policing tactics.? Beginning in earnest
in 1998, the NYPD has used this approach at almost all demonstrations, large and small. This “command and
control” model utilizes large numbers of officers, numerous barricades and protest pens, limited access to
demonstration areas, and in extreme cases, the willingness to use force against non-
violent demonstrators for minor violations of the law. The term “command and control”
captures the degree to which this new approach is highly structured, hierarchical, and
relies on direct regulation and micro management of all aspects of demonstrations.2
The most egregious instance of this model was seen on February 15, 2003, when hun-
dreds of thousands of demonstrators were denied the right to march, held involuntari-
ly in protest pens, or prevented from entering the event because of overly restrictive
access plans; in some cases they were subjected to police batons, pepper spray, and
mounted police charges while standing in the street or on sidewalks while attempting
to gain access to the rally.3

Since then the NYCLU has attempted to highlight the problems of this approach. In
April 2003 we issued the report Arresting Protest, which documented the problems that
arose at the February demonstration and made specific recommendations to address
those problems. In November 2003, the NYCLU filed federal lawsuits that successfully
challenged various NYPD demonstration policing tactics.

American Civil Liberties Union offices across the country have been monitoring an increased use of heavy-
handed demonstration-policing tactics in other cities where large demonstrations have taken place in the past
several years. Much of the justification for these kinds of restrictive and preemptive tactics comes from the
assessed failure of the Seattle Police Department to adequately handle the large and disruptive protests during
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the World Trade Organization (WTO) meetings in 1999.4
During the WTO, demonstrators succeeding in preventing
delegates from reaching the convention site by the system-
atic blockading of surrounding streets through non-violent
civil disobedience. In addition, some small groups broke
windows at a few targeted locations. The police responded
by indiscriminately attacking demonstrators whether or not
they were engaged in illegal or destructive activity with
pepper spray, rubber bullets, and baton charges. In the
process a state of emergency was declared, effectively
shutting down large parts of central Seattle and contribut-
ing to the WTO meetings being adjourned early.>

Since then, police departments have come to view high
levels of police infiltration and surveillance, the deploy-
ment of huge numbers of officers with a variety of high tech “less lethal” weaponry, and preemptive arrests and
detentions as the model for controlling similar large protests.6 This approach is sometimes referred to as the
“Miami Model” after the widespread use of these tactics during the Free Trade Area of the Americas demonstra-
tions in November of 2003.7 Similar approaches were used by police during the 2000 Republican National
Convention in Philadelphia and the IMF/World Bank Meetings in Washington D.C. in 2000.

Unfortunately, the NYPD seems to have adopted aspects of this approach in its handling of large demon-
strations here in New York City. Some of these tactics were particularly prevalent during the Convention.

Indiscriminate Mass Arrests

Approximately 1800 were arrested at Convention-related protests between Thursday, August 26 and Thursday,
September 2. Hundreds were swept up in mass arrests and there were at least four incidents at which the NYPD
arrested more than 100 people at a single event.

In each instance of mass arrests, large numbers of people were peacefully assembled on public streets or
sidewalks, and the police failed to provide any meaningful order or opportunity for people to disperse before
arresting them. In each instance, as well as on many other occasions during the week, the NYPD used orange
mesh netting to surround groups and then arrest everyone inside.

The most egregious example of unlawful mass arrests was the NYPD’s

arrest of 227 people on Fulton Street near Ground Zero during the August According to press reports,
31 demonstration by the War Resisters League. The group had notified arrests by day were as follows:
police of their intention to march on the sidewalk from Ground Zero to
] . . . Aug. 26: 22 arrests
Madison Square Garden, where some would engage in non-violent civil
disobedience. Negotiations were undertaken with police as the group DA 264 arrests
gathered. The police agreed to allow a sidewalk march east across Fulton Aug. 28: 10 arrests
Street to Broadway and then north on Broadway to Union Square. From Aug. 29: 253 arrests
there protesters would proceed toward the Garden. These negotiations Aug. 30: 13 arrests
were witnessed by City Council Member Bill Perkins and NYCLU monitors.
. Aug. 31: 1,187 arrests
Demonstrators were informed that they would be allowed to march as
Sept. 1: 21 arrests

long as they did not block pedestrian or vehicular traffic. Police attempt-
ed to communicate this to those assembled, though their hand-held bull- Sept. 2: 29 arrests
horns were not adequate. Nonetheless, demonstrators complied with the
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police order and proceeded east on Fulton as
instructed. Halfway down the block Chief
Terence Monahan, the commanding officer at
the event, claimed that demonstrators were
blocking the sidewalk, shouted that people
should disperse, and almost immediately
ordered that they all be arrested, with officers
surrounding everyone on the sidewalk with
netting.

The NYPD also used mesh netting to make
indiscriminate mass arrests at the August 27
Critical Mass ride, where it pulled netting across
Seventh Avenue at two locations and arrested

everyone on the block; on East 16th Street near
Union Square, where on August 31 it used netting to seal both ends of the block before arresting everyone trapped
in between; and at the Public Library, again on August 31, where it corralled an entire crowd of people standing
on the steps and arrested them.

Not surprisingly, reliance on this tactic resulted in large numbers of wrongful arrests. While some individ-
uals caught in the nets may have been engaging in unlawful activity, the nets snared hundreds of demonstra-
tors who were acting entirely lawfully, people who were simply watching the demonstrators, and even passers-
by who had nothing to do with the protests but were simply in the wrong place at the wrong time. In each case
the police made no effort to distinguish between those allegedly engaged in unlawful activity and those sim-
ply caught up in the nets.

Hacer Dinler, a dancer who is a plaintiff in one of the NYCLU’s post-Convention lawsuits, was walking across
East 16th Street on her way to work the evening of August 31 when the NYPD sealed both ends of the block with
netting to block a protest march. After being trapped for several hours and watching the police arrest hundreds
of people around her, Ms. Dinler collapsed and suffered convulsions as police officers moved in to arrest her. A
videotape shows her writhing on the ground before being strapped to a gurney and taken to a hospital, where
she experienced further seizures. The NYCLU received dozens of additional reports of the arrests of people with
no connection to the demonstration, including foreign tourists and people on their way to work.

The nets also captured scores of clearly identified legal observers and a large number of members of the
media. In some instances the NYCLU was able
to secure the release of reporters, but the
Department refused to release any legal
observers, and many of them spent lengthy
time in NYPD custody. According to the
National Lawyer’s Guild, approximately 20
individuals were arrested while acting as legal
observers.

The NYCLU recognizes that nets allow the
police to surround large numbers of people
quickly with less use of force. While this
reduction in force is laudable and might be
appropriate for certain crowd-control situa-
tions, the use of netting to make mass arrests
virtually assures that many people will be
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wrongly arrested, as happened during the Convention. [, =

Prolonged Detention of Protesters

Of the approximately 1,800 people arrested during the
Convention, nearly 1,500 were charged with minor offenses
such as parading without a permit or disorderly conduct.
Under New York law, these offenses are not even considered
crimes but instead are known as “violations.”

Under standard NYPD procedure, people charged with
violations generally are not held for arraignment before a
judge but instead are given what is known as a desk
appearance ticket or a summons. Under either procedure,
the person under arrest usually is released in a few hours.
When someone is to be arraigned, the person is supposed
to be presented to a judge within 24 hours of arrest.

The NYPD’s handling of those arrested during the
Convention diverged from these standards in two impor-
tant respects. First, virtually all of those arrested were
held for arraignment, a process that results in consider-
ably longer detention. Second, Convention arrestees were
not arraigned in a timely manner, with some people being
held for as long as three days. This problem was most
acute with the nearly 1,200 people arrested on Tuesday,
August 31. When hundreds of them were still in custody
24 hours later, the Legal Aid Society and then the National
Lawyers Guild sued in court and obtained orders requiring
the release of protesters. When the City failed to comply,

the court held it in contempt on Friday, September 2.

As is detailed later in this report (see page 34), the NYCLU received reports from 169 people about how long
they were held after being arrested. Two-thirds of them reported having been detained for more than 24 hours
and nearly 40% of them reported being held for 36 hours or more.

The explanation for the long delays in arraignment during the Convention is in dispute. The NYPD has claimed
that it was overwhelmed by the numbers of arrests on August 31 and that arraignments were delayed because of
lags in the fingerprinting process. New York State officials, however, claim that fingerprints sent to it by the NYPD
were turned around quickly, and court officials say that judges and lawyers were sitting around waiting for arraign-
ments but that the NYPD was not producing people for arraignment. Some advocates have alleged that the NYPD
intentionally delayed the release of protesters to prevent them from reappearing while President Bush was still in
the City, a charge the NYPD vehemently denies.

Detention of Protesters in Hazardous Conditions

Beyond the issue of the length of time people charged with minor offenses were held is that of the conditions
in which people were held. Most significantly, many concerns have been raised about the detention of hundreds
of demonstrators at a facility on the Hudson River at 15th Street.
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That facility is a bus depot known as “Pier 57.” In preparation for the Convention, the NYPD had constructed
large holding cells topped with razor wire inside the depot. As one would expect for an active bus depot, the con-
crete floors were covered with grime, soot, and other substances. It apparently was unheated.

By all accounts, there was inadequate seating in the holding cells at Pier 57, which forced people to sit or lie
on the bare concrete floors covered with soot and grease. Though hundreds of people were held at Pier 57 for
extended periods of time and in many instances overnight, they had no access to running water or blankets. The
only bathroom facilities were portable toilets, which quickly became disgusting; many detainees reported people
relieving themselves in the open out of desperation.

Many people emerged from police custody with accounts of respiratory ailments, rashes, and other medical
conditions reportedly caused by these conditions. Some advocates have alleged that conditions inside Pier 57
posed serious health hazards to detainees and police officers. The conditions of detention are now the subject
of several lawsuits against the City.

Fingerprinting of People Charged with Minor Offenses

Soon after the Convention concluded, the NYCLU started to receive reports that everyone arrested during the
Convention had been fingerprinted by the NYPD. We further learned that all of these fingerprints had been sent
to Albany and that several hundred may have been forwarded to the Federal Bureau of Investigation.

Concerned about the prospect that law-enforcement agencies were using arrests for minor offenses as a
means of collecting the fingerprints of hundreds of political activists, the NYCLU examined New York State laws
governing fingerprint collection and learned that the law did not allow the NYPD to fingerprint people charged with
minor offenses except in narrow circumstances. Since we believed that the NYPD had in fact fingerprinted every
single person arrested during the Convention, we wrote to Commissioner Raymond Kelly on October 4 alerting
him to the legal restrictions on fingerprinting and asking that the Department assure that all unlawfully obtained
fingerprints be destroyed and expunged from any computer databases.

Three days later the NYCLU filed two federal lawsuits against the Department, which included a legal challenge
to the fingerprinting of those arrested at the Convention. Two weeks later, following negotiations with the NYCLU,
the NYPD announced it had destroyed the fingerprints.

One week later, at the October 27, 2004 hearing before the Government Operations Committee of the City
Council, the NYPD deputy chief who was in charge of Pier 57 testi-
fied that the fingerprinting of the demonstrators was pursuant to a
special policy because the Convention was a national security
event. When confronted with the New York State law provisions
governing fingerprinting, he declined to explain how the
Department’s blanket fingerprinting of demonstrators was lawful.

Plastic Handcuffs

By all accounts, virtually every person arrested during the
Convention was restrained using plastic handcuffs known as “flex-
. cuffs.” Despite their benign-sounding name, flexcuffs can cause

' -~ considerable discomfort and even pain or injury when not used
] ‘§7/\\ properly. Flexcuffs pose a serious risk when applied too tightly or

when left on for extended periods of time.
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The NYCLU has received many complaints about improper use of flexcuffs by the NYPD at demonstrations in
recent years, but the Convention generated the most serious complaints to date. As is discussed in the next sec-
tion, some of these complaints suggest that officers used flexcuffs in a deliberately sadistic way, tightening them
to the point of cutting off circulation, in retaliation for complaints about police treatment of those under arrest.

Surveillance and Videotaping

Troubling NYPD practices were not limited to the Department’s arrest and arrest-processing tactics. One of
the most disturbing was the Department’s pervasive videotaping — with hand-held cameras, cameras mounted
on poles and vehicles, even a blimp — of people engaged in lawful protest activity. In addition, reports received
by the NYCLU and media stories suggest that the Department was engaging in surveillance of protest groups and
organizers throughout the Convention.

In February 2003, the month after it was announced that the Republican National Convention would take place
in New York City, a federal judge ruled that he would grant the City’s request to relax a 1985 consent decree that
had substantially restricted the NYPD’s ability to videotape people participating in protest activity, to conduct sur-
veillance of political groups, and to retain information about such activity.8 The new restrictions, which were
based on guidelines adopted by the FBI in May 2002, allowed surveillance when “information... indicated the
possibility of criminal activity.”9 Though the new guidelines lowered the standard for conducting surveillance
and eliminated many of the information-retention restrictions of the original consent decree, most people were
unprepared for the dramatic change in NYPD surveillance practice that surfaced during the Convention.

Most significantly, the NYPD engaged
in blanket videotaping of lawful protest
activity. Countless numbers of police offi-
cers with video cameras filmed tens of
thousands of people who were engaged in
wholly lawful and peaceful activity. An
NYCLU survey of the designated demon-
stration site on Eighth Avenue near
Madison Square Garden revealed a tripling
of the number of surveillance cameras in
the area, with at least seven new cameras
being operated by the NYPD. A blimp used
by the NYPD for the duration of the
Convention reportedly had the ability to
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photograph individual license plates.'©

The NYCLU also received reports indicating that the NYPD may have spied on people who were organizing
legally permitted demonstrations in which there was no reasonable threat of even minor illegal activity. The
organizer of the August 30 Still We Rise Coalition march and rally, while visiting her parents in New Jersey short-
ly before the event, was followed by a vehicle containing what appeared to be law-enforcement personnel. When
she returned home to Brooklyn late that night, a different vehicle with two men and a computer screen remained
in front of her building through the night.

Press reports also indicate that police attended political events and organizing meetings without identifying
themselves.!?

Protest Pens and Access

Concerns about NYPD restrictions on access to demonstrations and its use of “pens” made of interlocking
metal barricades had been building in New York City for years and finally boiled over at the February 2003 anti-
war demonstration. In anticipation of similar problems at the Convention, the NYCLU obtained a court order pro-
hibiting the NYPD from closing streets and sidewalks to demonstrations without informing the public of alterna-
tive routes of access and requiring the Department to ensure that people could move freely in and out of any pens
set up by the police.

As it turned out, most of the demonstrations did not involve the type of large, stationary rallies on city streets
where access and pens have been of greatest concern. Rather, many of the bigger Convention protests were
marches. The larger stationary rallies that took place in the designated protest area on Eighth Avenue were most-
ly preceded by marches through which participants freely entered the protest area. Moreover, the Department
had agreed even before the Convention started not to use four-sided pens.

Nonetheless, problems surfaced. Most significantly, on three occasions (the Still We Rise March the afternoon
on August 30, the March for Our Lives the evening of August 30, and the march from Union Square during Bush’s
acceptance speech on September 2), as groups marched up Eighth Avenue, the police, without warning, rushed
a line of interlocked metal barricades through the crowd to segment it and create three-sided pens. This tactic
caused considerable confusion among demonstrators, and in one instance (the March for Our Lives march)
prompted a melee between officers and protesters who thought they were being arrested en masse. The con-
frontation in turn prompted riot police to strike members of the crowd with batons while about a dozen plain-
clothes officers dangerously rode their scooters into the crowd, leading to a confrontation in which one police offi-
cer was pulled off his scooter and assaulted.

Problems of access were most noticeable at the Central Labor Council rally on September 1 and the ANSWER
rally on September 2. Both took place at the Eighth Avenue protest area, and neither was preceded by a march,
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but in both instances streets and sidewalks leading to the demonstration area from Seventh and Ninth Avenues
were blocked and police officers gave inaccurate or no information about how people could get into the rally site,
often directing people as far south as 23rd Street.

Pre-Convention Publicity

Before the Convention even began, numerous media reports suggested
that demonstrations might involve violence by protesters. Similar reports
preceded major demonstrations in other cities, including Washington D.C.
(2000), Philadelphia (2000), St. Louis (2003), and Miami (2003), New York
prior to the World Economic Forum in 2001 and the anti-lrag war demon-
stration on February 15, 2003.12 Happily, the demonstrations were peace-
ful. However, the NYPD’s apparent involvement in some of this reporting
raises concerns about the extent to which the Department may have been
trying to discourage people from attending demonstrations or may have
been using the press preemptively to justify excessive policing at
Convention demonstrations.

In general, on-the-record police statements about potential problems
at demonstrations were reasonable and balanced. Police Commissioner
Raymond Kelly and Deputy Commissioner for Public Information Paul

Browne both said on a number of occasions that they expected the vast

majority of demonstrators to be law-abiding (Daily News 8/19/04,
Newsday 8/20/04). Unfortunately, other statements were made both offi-

cially and unofficially and actions taken that served to “poison the well” of
police-demonstrator relations in the weeks leading up to the protests.

Most troubling, perhaps, was the Department’s conduct of a series of training drills on August 19 at Floyd
Bennett Field with the press present. The drills were designed to show that the NYPD was prepared for a variety
of both protester and terrorist tactics. One mock protest action included people locking their arms togetherinside
metal pipes and storming a bus full of RNC delegates. The police also showed off new bullet-proof armored vehi-
cles and sound devices capable of communicating with crowds over long distances. The clear suggestion was that
confrontational protests were expected and that the Department was prepared to use overwhelming numbers of
officers to control any type of protest activity.

Other disturbing reports preceded this event. On July 12 the Daily News reported that “fringe elements are
hoping to spark major disruptions at the Republican National Convention with a series of sneaky tricks — includ-
ing fooling bomb sniffing dogs on trains bound for Penn Station... decoying specially trained Labrador retrievers
with gunpowder or ammonium nitrate laced tablets... and throwing marbles under the hooves of police hors-
es.”13 While the Daily News claimed to have obtained this information from anonymous Internet chat rooms,
Commissioner Kelly gave credence to these threats and added to their impact by making his own inflammatory
statements: “Where is the legitimate protest in trying to endanger the public... ? These hardcore groups are look-
ing to take us on...They have increased their level of sophistication and violence.”

In a similar vein, starting with an August 13 story in Newsday, several media reports cited police sources to
support stories about the NYPD tracking “anarchists” bent on creating chaos at the Convention.’ On August 20
The New York Times reported that police officials had “identified about 60 people as militants, some of whom
were arrested for violent acts at past protests.”’5 This rather innocuous statement indicated that the police had
developed lists of demonstrators they considered a threat and were sharing this information with the press. More
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details were released by The New York Post on August 23, which quoted “a top level source” with knowledge of
police intelligence gathering as saying “These people are trained in kidnapping techniques, bomb making and
building improvised munitions.”*6 On August 26, The Daily News ran a report that seemed to be based on sim-

” &

ilar police intelligence. Quoting “police intelligence sources,” “a high-ranking police source,” and “NYPD intelli-
gence reports,” they describe the threat posed by numerous specific individuals and organizations being tracked
by the police as potentially violent protesters. Some of the individuals and organizations profiled were accused
of being “violent fanatics,” with a history of violent actions and with plans of “hurling bricks followed by Molotov

cocktails through the widows of military recruiting stations” and “vandalizing McDonald’s and Starbucks.”*”

Finally, FBI sources apparently played a similar role in some pre-Convention reporting. For instance, in an
August 19 Daily News article, FBI Counterterrorism Chief Gary Bald and other “senior federal law enforcement offi-
cials” expressed fears that some demonstrators were “plotting bloody confrontations during the Republican

National Convention.”8

Searches

Consistent with the court order obtained by the NYCLU prior to the Convention, the NYPD did not conduct
blanket searches of persons seeking to participate in Convention demonstrations. We did learn of a small
number of individual searches, most of which involved people taking photographs or videotaping in the vicin-
ity of Madison Square.

Plainclothes Officers and Motor Scooters

Plainclothes officers were deployed on foot, motor scooter and bicycle during the Convention. Typically, these
officers are used to look for signs of illegal activity — such as rock throwing — from within otherwise legal demon-
strations. This allows the officers to notify uniformed police of the problem and to identify specific individuals
engaged in illegal activity. For reasons of officer safety and to avoid confrontations within a crowd, these officers
rarely take direct enforcement action, leaving that to uniformed teams. When they do engage in enforcement
action, NYPD policy requires them to identify themselves by displaying their shield with badge number on the out-
side of their clothing. Unfortunately, many of these procedures were not followed during the Convention.

The most troubling practice was the use of plainclothes officers on motor scooters. This new tactic utilized
approximately a dozen officers working together to control crowds. During the August 27 Critical Mass ride they
rode within the event and assisted in making arrests

by driving their scooters into moving bicyclists and
by blocking the path of cyclists. On Sunday, August
29 there were numerous incidents of these officers
harassing bicyclists riding in the vicinity of the
United for Peace and Justice march. These officers
rode into and knocked over bicyclists on several
occasions. On the morning of August 30 scooter
officers following the permitted Still We Rise march
from Union Square to Madison Square Garden rode
on the heels of the rear of the march, heightening
tensions and causing the NYCLU to intervene with
the ranking officer at the scene to have them

removed.
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These officers were also used later in the day at the March for Our Lives
demonstration on Eighth Avenue to charge a crowd during an altercation
with the police. They rode into a large demonstration without identifying
themselves as police officers in an effort to disperse a crowd that was
enclosed within a protest pen that had few exit points, creating a danger-
ous situation for both the officers and the demonstrators. In the resulting
confusion, several demonstrators were struck by officers, and one officer
was pulled from his scooter and seriously injured.

The use of plainclothes officers in these situations created considerable

confusion among
demonstrators, who on -~ 1 g\l?- [N §
several occasions were 3 11 . 1 & i

physically confronted by people on motor scooters they had
no reason to believe were police officers. On one occasion
senior NYCLU personnel observed uniformed officers
attempting to cut off the plainclothes unit, apparently not
realizing they were law enforcement personnel. One high-
ranking official told the NYCLU that his task force was com-
pletely confused by the motor scooter unit, as they had no
idea they were fellow officers.

Finally, the NYCLU was deeply troubled to learn that one

of the members of the NYPD’s plainclothes scooter unit had
stenciled on his helmet, “Loud Wives, Lose Lives.” To the
extent the Department thought this type of offensive message would allow the officer to appear to be a protest-
er, that offers a disturbing insight into the NYPD’s view of those engaged in protest activity.

Use of Force

Excessive use of force against non-violent demonstrators was the most troubling aspect of the NYPD’s handling
of the February 2003 demonstration. Fortunately, there was little replay of that problem during the Convention.

There were, however, some problems. Several people participating in the August 27 Critical Mass bike ride
reported that they were pulled from their bicycles while moving and without warning, causing a variety of minor
injuries. On August 29 in Times Square, mounted police officers rode their horses into a crowd on the sidewalk.
On August 30, videotape shows police officers striking protesters with batons in a chaotic scene prompted by offi-
cers suddenly pulling a line of barricades across Eighth Avenue near Madison Square Garden. Finally, there were
reports of pepper spray used on demonstrators and a legal observer on August 27 and 31. B
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Eyewitness Accounts of

Police Misconduct

uring and after the week of the Convention, the NYCLU invited people to share their experiences
while protesting, observing protests, or simply moving around the City during the Convention. A
questionnaire was posted on the NYCLU website and e-mailed to several NYCLU lists. Atthe NYCLU
Storefront near Madison Square Garden NYCLU staff and volunteers conducted legal intake interviews in per-
son and over the phone. In addition, the NYCLU received reports from a number of advocacy organizations.
As of March 25, 2005, the NYCLU had received 271 accounts of people’s experiences and observations
during the Convention,9 with 202 of the accounts coming from people who had been arrested. These
reports recount a wide range of experiences raising serious concerns, paralleling those discussed in the pre-
vious section. Specifically, these accounts complained of mass and indiscriminate arrests of protesters and
bystanders, the misuse of plastic handcuffs, the prolonged detention of arrestees, the detention of arrestees
in inappropriate and potentially dangerous conditions at Pier 57, a lack of medical services, and aggressive
actions directed at people documenting police actions. The NYCLU also received reports about the target-
ing of demonstrators and about the mistreatment of the media and of legal observers.

UNLAWFUL ARRESTS

The NYCLU received 163 accounts from people who reported that they were falsely arrested, arrested en
masse, or both.

A. Mass Arrests

The NYCLU received many accounts from people who were swept up in mass arrests. In many instances,
those arrested were fully complying with police directions,

raising troubling questions about whether the Department
was targeting protesters for arrest. In other instances, police
gave no directions but simply arrested people without warn-
ing. In most instances the NYPD used mesh nets to effect
indiscriminate arrests of groups of people.

War Resisters’ League March Near World Trade
Center (Tuesday August 31)

The most egregious instance of people being arrested
after following police directions was the War Resisters League

march, at which 227 people were arrested. The NYLCU
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received 42 reports (all but one from arrestees) concerning this incident. The accounts that follow are all from
arrestees.

The War Resisters League had planned a march from the World Trade Center site to Madison Square
Garden for the afternoon of August 31. Some marchers reportedly planned to engage in civil disobedience at
28th Street and Broadway, but the march itself was meant to be law-abiding and peaceful. While no permit
had been obtained for the march, the march organizers and the commanding officer on the scene reached
an agreement whereby the group could march without a permit as long as it remained on the sidewalk,
walked no more than two abreast, and obeyed all traffic signals. [R. 71.]2°

With this agreement in place, people felt free to march. A 55-year-old man from upstate New York stated
that “[he] had not been aware that there was no permit but felt safe form [from] arrest when the police said
we could proceed.” [R. 82.] He also conveyed his impression that “[t|he overwhelming majority of people
arrested with me had not planned to be arrested. They were there to voice their opposition to the war.” [R.
82.] Aso-year-old labor lawyer from Philadelphia, at the march with his 17-year-old son, asked a legal observ-
er if the police were going to arrest people. He was told that people would be subject to arrest only if they
tried to get close to Madison Square Garden. [R. 266.] Since he and his son were planning to leave the march
to see a play at Union Square, a mile away from Madison Square Garden, he “thought we had nothing to
worry about.” [R. 266.]

The police announced the rules of the agreement with a bullhorn. A tourist from California at the site to
take pictures and a woman from Nyack, New York, there with a friend who has emphysema, heard the police
tell them to “have a nice march.” [R. 112, R. 161.] The march began, with the first marchers crossing Church
Street at about 4 p.m. The lawyer and his son followed the rules, but, along with everyone else on the block
were arrested nonetheless:

When the pedestrian crossing light changed to red, we waited. When it changed to white,
we crossed. After we traveled about twenty feet on the sidewalk, pedestrian traffic
stopped. The police surrounded us with their bicycles. | looked for a way out. There was
no escape. The commanding officer placed police at the end of the block so there was no
way to cross back over Church Street. A fellow traveler jumped over the fence into the
Trinity Church cemetery only to be immediately captured by three bicycle police. None of
the police would tell us what was going on or what we had done. The crowds [sic] chant to

Rights and Wrongs at the RNC | Eyewitness Accounts of Police Misconduct



“let us disperse” were ignored. So was the chant to “give the cops a raise.” In a few min-
utes, the orange mesh nets were unraveled. [R. 266.]

Almost every account the NYCLU received specifically mentions that the protesters never heard any order
to disperse and that the march had not broken any of the conditions set out only minutes before. A 42-year-
old from Brooklyn reports an Officer Shea’s response to the question of why the police never warned the
marchers or ordered them to disperse: “If | caught someone robbing a bank, would | allow him to disperse?
You all wanted to be arrested anyway, so | just sped things up foryou.” [R. 127.] The woman from Nyack over-
heard comments by officers while she was in custody that illustrated this police mentality as well: ““You were
going to MSG, you came here to start trouble.” ‘No point in rushing the process, they’ll just be back tomor-
row.” ‘What did you think would happen walking there [near ground zero] today?’” [R. 161. ]

Reports received by the NYCLU indicate the indiscriminate nature of the arrests. The Philadelphia lawyer
and his son were assembled into a group of five with “a political science professor, a father from Madison
Wisconsin who just dropped his daughter off at Pratt Institute and a toll collector from the Port Authority who
had just bought a new camera and decided to come into the city to photograph some of his port authority
police friends who told him they’d be working security at the WTC Station.” [R. 266.] At Pier 57, one woman
met “tourists who were picked up and who spoke no English, people coming out of book stores, Wall St. fin-
anciers going home, on lookers [sic] who were swept up, art professors, reporters, lawyers, NLG [National
Lawyers Guild] observers, even the children of cops on duty, healthcare workers, and minors who were arrest-
ed with me and kept for as long.” [R. 242.]

Union Square March across 17th Street, Tuesday (August 31)

A second particularly troubling example of people being arrested after trying to comply in good faith
with police directives occurred later in the evening of Tuesday, August 31 on East 17th Street near Union
Square. The NYCLU received 10 reports about this incident, all but one from arrestees. The cited accounts
are all from arrestees.

Between 8 and 8:30 p.m., a group of 40 to 70 people left Union Square with the intention of marching to
the NYPD-designated protest area at Seventh Avenue and West 32nd Street. They walked single file. [R. 91.]
At Broadway and East 17th Street/Union Square North, the police stopped them. At that point, according to
a 27-year-old man from Brooklyn, “[s]everal people informed the police of our intention to walk in a single file
line to the legal protest area. An officer told us to walk down 17th Street and then go up 8th Ave., instead of
walking up Broadway as we had planned.” [R. 88.]

This man then stated that the group “went West on 17th and were blocked off at the next intersection
[Fifth Avenue] by line [sic] of police officers. As soon as they saw us they stood up behind the metal barri-
cades that had already been in place, and quickly stretched orange netting across the street.” [R. 88.] One
member of the group began to negotiate with the police. An officer in a white shirt said “‘it should be fine’”
and that the group should “just wait for a minute.” [R. 88.] A 23-year-old woman from Seattle states that the
police told the group “to hold on and that they would find us the best path to get to the garden [Madison
Square Garden] and that they would escort us there.” [R. 234.]

Ten minutes later, however, more police officers arrived. [R. 234] The group was “told to line up in the
street” and “at least a dozen police on mopeds drove up behind the police line. Within 5 minutes the line
was opened up on the North side of the street and the mopeds rushed in and boxed us all in against the
South sidewalk. We were told to stand on the sidewalk, then told to turn around and put our hands on the
wall. We were all cuffed and about 45 minutes later put on city buses.” [R. 88.]
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People did not know why they were being held on the sidewalk and the police did not provide them with
any answers. A 22-year-old woman from New Paltz, New York reports: “We asked [the police] what was
wrong. They wouldn’t tell us. They stood about five feet away from us. We were all very scared. No one
cursed oryelled at them. | asked them if we were being arrested. They said no. | asked them if we were free
to leave. They said no. | asked them if we were being detained. They said no. | asked again if we could
leave. They said no. Someone tried to leave and they restrained him. After awhile they started to cuff us
working from one end of the line to the other. | asked what we did wrong. My arresting officer didn’t know.”
[R. 186.] Later, according to the woman, an officer told her that the arrests of the people in this group were
“bullshit” and apologized. [R. 186.]

East 16th Street (Tuesday, August 31)

Another egregious example of indiscriminate mass arrests on August 31st occurred early in the evening
when the police closed off both ends of East 16th Street between Union Square East and Irving Place and
arrested everyone who happened to be on the block. The NYCLU received 41 accounts concerning the East
16th Street arrests, of which 39 came from arrestees and 2 from witnesses.

At around 7 p.m. that evening a group of musicians set off north on Union Square East with a substantial
crowd of people, many of whom were walking on the sidewalks. Police officers prevented the crowd from pro-
ceeding north on Union Square East and diverted them onto East 16th Street. When the group reached Irving
Place, they found that the police had blocked it off.

A Brooklyn resident, who along with his girlfriend (a journalism student at Brooklyn College working on a
school assignment) was arrested, reported that at Irving Place the police instructed people to walk back
towards Union Square East in order to leave the area. [R. 89.] Those who reached Union Square East, how-
ever, found that this end of the block was also blocked off. [R. 89.] When people asked to leave, they “were
told that ‘the time for questions is over, step the fuck back!”” [R. 89.] The police gave no orders to disperse
and did not give people an opportunity to leave the block once they had blocked it off. [R. 89.] Instead, a
42-year-old Manhattan arrestee reports, they surrounded everyone on the block. [R. 30.]
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Another arrestee was a freelance photographer working on a photo documentary about Union Square.
She reported that “[the cops] wouldn’t let you in or out.” [R. 17.] A video producer documenting the
Convention who was arrested reports that the police used orange mesh netting to prevent people from leav-
ing. [R. 45.] A 23-year-old demonstrator who was arrested states that the police “blocked any possible exits
with police officers on mopeds.” [R. 36.] The Brooklyn man with his girlfriend indicates that the police pres-
ence on this block was high: “Police were also positioned on rooftops and fire-escapes, as well as blocking
the entrance to buildings on that block.” [R. 89.]

After blocking any means of egress, “[a] line of officers advanced, pushing us forward into a crowd, but
since they were also pushing us from the opposite side, there was no place to go. | was grabbed by captain
[sic] . .. who took my bike and threw it aside. . ..” [R. 30.] Similarly, the Brooklyn man states: “They then
formed strategic lines and pushed pedestrians and demonstrators onto the sidewalk with their clubs, forc-
ing us into several groups compacted and immobile.” [R. 89.] One man, who followed the marching musi-
cians after leaving Petco, a pet supply store on Union Square East, was arrested and reported that the police
themselves formed a wall penning people in. [R. 93.] A woman stopping off in New York on her way home
to Philadelphia from vacation states that the police grabbed instruments from the marching musicians and
threw them into the street. [R. 209.] A 22-year-old from the Hudson Valley reports that later, “an officer told
everyone to sit down and announced that everyone on the block would be arrested for marching without a
permit.” [R.192.]

While trapped on the block, the Philadelphia woman noticed the actions of one police officer in particu-
lar: “[He] yelled at us violently and angrily that we had brought this upon ourselves. He was walking past us
on the sidewalk and he yelled and screamed; and this was the moment when | became seriously afraid. . . .
| was afraid that he would grab me and hurt me: | was very scared.” [R. 209.]

New York Public Library (Tuesday, August 31)

The NYCLU also received 10 accounts from people who were arrested Tuesday, August 31 at the main
branch of the New York Public Library where they had gathered for a march to Madison Square Garden sched-
uled to start at 7 p.m. The accounts are strikingly similar and document the arrest of law-abiding protesters
who asked for and followed specific police instructions, thinking they would be allowed to protest lawfully.
Instead, the police directed these demonstrators, along with bystanders and legal observers, into makeshift
barricades of orange mesh netting, where they were arrested.

A freelance photographer from Colorado came to New York during the Convention to develop his portfo-
lio for a prospective employer. He went to the library to cover a planned march to Madison Square Garden
but surmised, “with the entire show of force of police that was there,” that there was “most likely not going
to be any march . .. so [he] stayed to cover what would happen instead.” [R. 42.]

According to a 44-year-old woman from Oakland, California, who came to the library from a demonstra-
tion in front of Fox News, people were initially on the steps of the library, which was a “gathering point”. [R.
72.] Believing that there had been no arrests at the Fox News event, she “expected the same at the Library,
but the mood was completely different. The police were gruff and hostile . ..” [R. 72.]

Some people were arrested on the library steps without warning. Others left the steps and the area
immediately in front after the police ordered them to do so, and were arrested elsewhere. The Oakland
woman followed orders from the police to leave the library steps and the adjacent sidewalk, but was arrest-
ed soon thereafter:

When the cops said, “Everybody off the stairs” | got off the stairs. When they said, “Off the
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sidewalk” | asked, “Where would you like us to go?” He said, “Keep moving.” When |
asked where to, he said, “Around the building.” So | walked with others around the build-
ing. When | was almost three-fourths of the way around, someone screamed, “They’re
dropping the nets!” (Bait and Switch). There was a stampede away from the front of the
building, which was halted abruptly by a line of tactical cops. The people behind me came
to a dead stop, too. We were caught. Nobody ever gave an order to disperse. [R. 72.]

The freelance photographer from Colorado also followed police orders to leave the steps and the area on
Fifth Avenue in front of the library. Proceeding towards 42nd Street, he saw a small rally on the side steps of
the library, facing 42nd Street, and went up to photograph it. The rally ended in ten or fifteen minutes and
people began to leave. The photographer states: “They proceeded west off of the library property onto the
sidewalk of 42nd Street heading towards 6th Avenue . . . | continued shooting [photographing] this young
man who had led the small rally, and around us was only a half dozen others or more all together walking
towards Sixth.” Before the group reached Sixth Avenue, it turned into Bryant Park and started up a set of
stairs there, and soon the photographer was arrested:

A couple steps up the steps they were met by a white shirted police officer telling them that
they could not cut through there, and would have to stay on the sidewalk. The small group
complied without a word and headed back to the sidewalk, as soon as they were [on the
sidewalk], they and all and everyone else [sic] who just happened to be on the sidewalk
also [including the photographer], were corralled in by officers brandishing this orange net-
ting from the west and then from the east, pinning us all together right immediately in front
of a newsstand.” [R. 42.]

Another person who reported being arrested after following police orders was a 31-year-old woman from
Brooklyn who went to the library after work to join a peaceful rally. [R. 220.] After the demonstration on the
library steps was stopped, she left and walked west on the sidewalk on 42nd Street. There, she “encoun-
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tered a line of police who advised the people who had just left the library that they could not go any further
and told them to leave. People attempted to comply, but the police blocked all exits. We were not given an
official order of dispersal. As some people tried to leave the area by crossing to the north side of 42nd Street,
one of the officers called out to another group of police who were moving into position to block that exit,
‘Don’t let ‘em cross!” Once we had been completely contained, the police [] surrounded us with orange net-
ting and told [us] to sit down. Shortly thereafter, we were taken out one by one and arrested.” [R. 220.]

A 24-year-old arrestee from Manhattan writes of a conversation between officers scripting a story after the
protesters had been penned in: “l overheard some officers making up our charges as we were arrested. They
said something to the effect of ‘the story at the library is they did not disperse when we asked them to, and
then sat down to refuse arrest.” In reality we did everything they told us to. They pinned us in with the orange
nets, leaving us nowhere to go.” [R. 201.]

Critical Mass Bike Ride (Friday August 27)

The NYCLU received 25 reports concerning the RNC Critical Mass bike ride, at which more than 250 peo-
ple were arrested; 22 of the reports came from arrestees. Critical Mass is a monthly bicycle ride that has been
taking place in New York City since 1994. Cyclists assemble on the last Friday of each month at Union Square
Park and ride a spontaneous route through the city. Some cyclists regard the ride as a demonstration, oth-
ers do not.

On Friday, August 27 — three days before the start of the Convention — an unusually large number of rid-
ers assembled at Union Square Park in the midst of a substantial police presence. A 44-year-old man from
Brooklyn on his first Critical Mass ride reported that press and cyclists assembled at Union Square Park were
“concerned about threatened arrests by the NYPD.” However, he “paid little attention to these remarks as |
am not the type to do anything that would warrant arrest.” He further stated that cyclists followed police
instructions: “Atalltimes | had obeyed and continued to obey all directions all instructions [sic] or demands
given to me by New York Police Officers. As faras | could tell, all cyclists were obeying the instructions of the
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Police.” [R. 106.]

One first-time rider from Manhattan reports that 90% of the people he spoke with on the ride that night
were, like him, first-time Critical Mass participants. He had heard that on the previous month’s ride there
had been a police “escort” on 34th Street between Ninth and Tenth Avenues across from the Loews movie
theater and thought that Critical Mass was a “lawful, sanctioned ride.” He reports that he never would have
ridden a $1500 bicycle had he thought he would be “susceptible to arrest,” and believes that most riders
shared his belief that the ride was sanctioned. [R. 131.]

One man joined the ride “on a whim.” He had a comforter he had just purchased at Bed, Bath, and Beyond
tied to his bike. [R. 155.] A 16-year-old boy who had never heard of Critical Mass before August 27 and did not
own a bicycle was “invited to go bike riding for pleasure” with someone he had met on an exchange trip. This
person told him that “we would be cycling around the streets for about an hour and ending up at Chelsea
Piers.” He borrowed a bicycle and met his friends at Union Square. He states: “We were cycling for exercise
& enjoyment. | was not there to protest, nor did | know there would be protesting.” [R. 257.]

As the first-time rider from Brooklyn reports, the group of 5,000 to 7,000 cyclists left Union Square head-
ing south on Broadway: “Police were present all along the way and in many instances were blocking traffic
in order to facilitate the ride.” [R. 106.] The 16-year-old states that people were following traffic laws, and
that he was told “there [wa]s a larger group than normal.” [R. 257.]

The cyclists turned west onto Houston Street, then proceeded north on Sixth Avenue. At 3o0th Street “the
police began to split the ride into smaller groups.” R. 106. At this point, he was in a smaller group of about
1,500 cyclists. They went “[a]cross 30th Street, up Madison Avenue, back across 53rd Street and down 7th
Avenue, all the while following the path the police would allow and stopping when we were told by the
police.” [R. 106.]

[A]t 35th Street and 7th Avenue the festive atmosphere began to change. At that corner it
was obvious that we would not be allowed to cross past 34th Street and | mistakenly
assumed that they simply did not want us near Madison Square Garden (actually, arrests
were being made at that corner). Therefore, we, now numbering about 700 cyclists, took
the only route available and headed west on 35th Street. ... At Dyer Avenue (midway
between 8th and 9th). | noticed many police vehicles. As | approached gth Avenue about
25 policemen with bicycles suddenly ran out to block our path. | stopped and other [sic]
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stopped, a police [sic] yelled, “You can’t come through here” and | responded, “Where do
you want us to go”. There was no response. We headed back towards Dyer Avenue but |
already knew we had been trapped. [R. 106.]21

The police gave no warnings to disperse. [R. 134, R. 106.] Nor did they tell the cyclists whether they were
under arrest, or why. [R. 106.] A 28-year-old man from Manhattan reports that the cyclists were handcuffed
and left to sit on 35th Street for several hours before being taken to Pier 57. [R. 96.]

Cyclists who made it to the end of the ride at St. Mark’s Church on Second Avenue faced a police crack-
down there as well. Following police orders to ““Move along,’” the cyclist with the strapped-on comforter
walked his bicycle on Second Avenue towards gth Street, away from the church. After an officer told him to
move, he “asked him if [he] should go up on the sidewalk or [if he] could proceed along the street.” The offi-

29

cer responded “‘This way,”” and then “led [him] into the arms of nearby cops who pulled [his] wrists behind
[him] and snapped plastic handcuffs around them.” He was told that he was under arrest and ordered to sit
down, and an officer “forced [him] onto the asphalt where [he] knelt with other handcuffed people.” The

arrestees’ bicycles were “thrown onto a pile, [his] with the comforter still tied to it.” [R. 155.]

Times Square (Sunday, August 29)

The NYCLU received 16 reports concerning events in the area of Times Square on the afternoon of August
29, of which 15 came from arrestees. People came to Times Square that afternoon to voice their political opin-
ions in front of Broadway theaters where Republican delegates were attending matinees. In attempting to con-
tain people, the police brought out their orange mesh netting and swept up, along with the peaceful protest-
ers, many who were not even demonstrating. This happened in several places in the Times Square area.

At 46th and Broadway at around 5:00 p.m., about 50 people were arrested as they tried to get closer to
the “Kiss-In” sponsored by the group Queer Fist. [R. 29.] The group was not given an order to disperse.
Instead, they were ordered to get on the sidewalk, off the street, and after they complied, “the orange net all
of a sudden came out and we were cordoned off.” [R. 29.] A Brooklyn woman at that corner reports that the
police did not answer questions about what was happening or tell the group what they were being charged
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with. [R. 146.]

Fifteen minutes later, a woman who had just arrived at the corner of 7th Avenue and 45th Street was sur-
rounded by orange netting, as was everyone else on that corner. [R. 121.] At about 5:20 p.m., a man in town
from San Francisco was arrested while crossing the street at Broadway and 43rd Street. While he was wait-
ing for the light to change at a that corner, about 15 members of the group Queer Fist walked up to where he
was standing, with a cop “trailing them. As they crossed the street, cops barricaded them in.” [R. 10.] At
about 5:30 p.m., a man in town from Ohio was walking on 7th Avenue near 46th Street with a friend when he
spotted a paddy wagon and many arrestees. The police suddenly surrounded the immediate area, put up
orange netting, and arrested everyone there. The Ohio man reports that although the police released peo-
ple who had RNC press passes, they did not release people who were with Indymedia (the Independent
Media Center), a network of collectively-run media outlets. [R. 20.]

Also at about 5:30 p.m., over at 46th Street and 8th Avenue, a Vassar College student was arrested with
about 65 other members of Queer Fist. She reports that as several members of the group moved forward to
try to pull street medics away from the police, the police “rode horses onto the traffic island [where the Queer
Fist members were standing] in some sort of intimidatory [sic] gesture of ‘crowd control.”” She also reports
that the group was surrounded by police officers and ordered three times to get down on their knees. The
police then put flexcuffs on the arrestees, who were not told why they were being arrested or read their rights.
[R. 230.]

B. Bystanders

By blocking off entire blocks and making mass arrests, the police swept up and arrested people who were
simply bystanders. Of the 202 accounts the NYCLU received from people who were arrested, 40 came from
people who were not demonstrating.

On the afternoon of August 29 in Times Square, a man visiting from Ohio was walking on Seventh Avenue
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with a friend when he spotted a paddy wagon and many arrestees. Although he was not demonstrating out-
side the Broadway theaters that afternoon, he was surrounded by orange netting and arrested. [R. 20.]

A woman who works for the American-Scandinavian Foundation was near Bryant Park, behind the library,
on the afternoon of August 31. She states:

| did not even know | was in the demonstration minutes before the arrest. | was asking
around, to find out what was happening. The number of protesters on the sidewalk
increased in a matter of minutes when | heard shouts and could barely make out the word
“disperse.” There was nowhere to go however, thre [sic] were people all around me and
instinctively | kept still, backing into a newsstand behind me. | did what | was told to do:
sat down on the sidewalk. After which followed the arrest.

... | believe it was assumed that | belonged to a crowd of political protesters. [R. 44.]

Of the 38 accounts the NYCLU received from arrestees at East 16th Street the night of August 31, 10 were
from bystanders. A Sarah Lawrence College student was arrested while watching the “parade” from the side-
walk. She states that “[the police] simply blocked off the block and arrested anyone there.” [R. 28.] A 44-
year-old woman from Manhattan was arrested standing on the sidewalk with her bicycle watching the
demonstration. [R.30.]22 A dance instructor on herway to teach a class was not permitted to leave the block
and was later arrested. After the police refused to let her leave, the dance instructor began to experience a
panic attack. As hertemperature and pulse rose, she informed a police officer that she did not feel well. She
was ignored. She then fainted and was taken to the hospital [R. 83.] Awoman simply trying to make her way
home tried to explain to the police that she was not a protester. She and others were told “we were in the
wrong place at the wrong time with the wrong people and now we have to pay the price.” [R. 212.]

At about 9 p.m., a high school senior on her way to the movies with a friend was arrested on West 35th
Street between 5th and 6th Avenues. She was not a protester and has no idea why she was arrested and then
held for 46 hours. With college applications to submit in the fall, she was concerned about the implications
of her arrest. [R. 208.]

Finally, a 19-year-old woman from Long Island, New York recounts how, around 9:40 pm. on August 31,
she was walking on 35th Street when she encountered a group of people engaged in civil disobedience at
Herald Square. After arresting those in the group, police put up barricades blocking westward movement on
35th Street. Since she could not move west, she went east.

Unfortunately we found our path blocked by a line of police with motorcycles. Then, a
group of police came up from behind, effectively blocking us in. They split the group into
two, crowding people onto the north and south sidewalks and beating people in the mid-
dle....lasked about 5 times from the time I first arrived at the police barricade if and when
| could leave. | was told that as soon as they ‘regained control’ | would be able to leave.
Each officer approximated 5 minutes or so. R. 69.

Instead of being allowed to leave, she was arrested. The group she was with was never told to disperse.
R. 69.

C. Targeting

The NYCLU received a number of reports indicating that people had been targeted for arrest for engaging
in lawful activity associated with protests. These reports came from protesters, videographers, legal

Rights and Wrongs at the RNC

31



32

observers, and street medics.

Protesters

One of the most troubling reports came from a person who sought to participate in a demonstration at
the Hummer dealership in Manhattan the afternoon of August 31. When the protester — wearing a costume
that included a sign reading “Bummer” — arrived at the dealership shortly after 4 p.m., expecting to join a
planned protest, she discovered that she was the only protester there. After answering questions from sev-
eral journalists, she approached the showroom and spoke with someone working there. She then left the
showroom and stood on the edge of the sidewalk. A white-shirted police captain approached with about 10
police officers and read from a sheet of paper, stating that she was obstructing traffic and that if she did not
disperse she would be arrested. The woman replied that she was neither obstructing traffic nor doing any-
thing wrong. The captain then directed one of the officers to arrest and handcuff her. [R. 268.]

Earlier that day, a six-person theater group had boarded an uptown 6 train at Union Square. Their faces
were painted white to represent those killed in the Irag war, and they wore signs around their necks saying
“War Dead.” [R. 74.] The group was followed by several uniformed and plainclothes police officers. [R. 74.]
When the group attempted to switch to the downtown 6 train at the 125th Street station, they were arrested

on the subway platform. [R. 75.]

Videographers
Ten independent videographers reported being tar-

geted by police for videotaping. Seven were arrested,
and of these three had their cameras and video equip-
ment held as arrest evidence, even after their release.
[R. 17, R. 42, R. 95.] One arrestee reported that the
arresting officer smashed his video camera. [R. 233.]

A woman from West Virginia who was arrested while
videotaping the War Resisters League demonstration
reports that “[w]hile [I was] cuffed and moving towards
the bus an officer asked: ‘What were you doing here?
Why were you videotaping?” When | answered because ... | want to hear what people have to say he said
something to the effect of ‘well, that’s what you get’ or ‘see what happens.”” [R. 49.]
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One videographer, a 34-year-old from Brooklyn, reported that the police taped over a portion of his video-
tape of the August 27 Critical Mass ride. [R. 9.] On September 1, an organizer for Picture the Homeless who
was filming near Madison Square Garden was grabbed by a police officer and dragged across the street,
where a police captain told him that he was not allowed to film the police check point outside the post office
and threatened to delete anything from the organizer’s video camera that he did not like. [R.275] The organ-
izer had sought to document the problems faced by recipients of public assistance who needed to pick up
their benefit checks at the main post office, across from Madison Square Garden. A Secret Service agent took
the organizer’s cell phone and identification, placed a phone call to determine if he was “legitimate,” and
informed him that the Secret Service would visit in the next few weeks. [R.275.]23

Legal Observers

The NYCLU received four reports from National Lawyers Guild (NLG) legal observers, three of whom had
been arrested. Legal observers have two main tasks: to observe police activity and to obtain arrestees’
names so that they can be tracked. NLG legal observers are readily identified by their bright green NLG base-
ball caps.

One legal observer arrested at Union Square reports that: “One officer pointed out to me, [sic] that my

NLG i-witness hat and badge made me a target. He said, ‘We hate you people.”” [R. 174.] Another observer
was arrested that day, while videotaping an act of civil disobedience at the intersection of Beaver and South

299

Michael Streets, in lower Manhattan. Although she informed officers that she was a Guild observer, and her
hat was clearly visible, she was arrested. [R. 142.]

Street Medics

The NYCLU received three reports from street medics who were arrested. Two medics felt targeted
because they were medics. Both were arrested between 5:30 and 6:00 p.m. on Sunday, August 29 on Eighth
Avenue near 44th Street.

The street medics were readily identifiable: “l was . . . wearing a vest which clearly distinguished me as a
nationally-registered EMT-Basic (national registry patch, red duct tape cross, plastic placard with the star of
life and ‘Emergency Medical Technician’).” [R. 190.] The two medics who filed reports had responded, along
with two other medics, to two calls on the medic radio net: the first, that police had used pepper spray on an
asthmatic on Eighth Avenue at 44th Street, and the second that police had taken an insulin-dependent dia-
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betic into custody. [R. 190, R. 111.] A fifth medic, a volunteer nurse, was negotiating with the police over the
two cases when, according to one of the arrested medics, suddenly the police “grabbed us [the medics] and
said ‘you, you, you. Up against the wall.”” [R. 190.] The arrested medics informed the officers that they were
EMTs functioning as street medics. When they asked why they were being arrested, they were told, “They’ll
tell you what you’re charged with later.” [R. 190, R. 111.] That was not the case: “During processing at pier 57
myself and the other 3 individuals arrested with me were told by our arresting officer ‘I don’t know why you
were arrested, my CO just said to “pop those people.” | absolutely believe that myself and the others were
targeted because we were volunteering and identified as marked medics.” [R. 190.]

A participant in the Kiss-In at 46th Street and Eighth Avenue, who was later arrested, observed a nega-
tive interaction between the police and street medics: “The cops were drawing near, so street medics put on
their goggles (which is standard street medic procedure in preparation for having to tend to people against
possible police violence). The cops perhaps thought the medics were putting on masks, and jumped on
them + threw them to the ground.” [R. 230.]

MISTREATMENT OF PEOPLE ARRESTED BY THE NYPD et N;Qp*:;;gf
0-4 2
The NYCLU received many accounts from people that raise serious concerns, 59 1
including about the length of time people arrested for minor offenses were held,
the prolonged and injurious use of plastic handcuffs, the conditions at Pier 57, 1014 1
and the mistreatment of people with medical needs. 15-19 12
20-24 32
A. Length of Detention 25-29 28
30-34 17
The NYCLU received 202 reports from arrestees, 169 of whom reported how 35-39 8
long they had been detained. One hundred and eleven (65.7%) of those were 40-44 13
held for more than 24 hours. Of the 58 arrests that resulted in detentions of more
than 40 hours, 54 of them occurred on August 31. 24 ) 38
50+ 7

B. Use of Plastic Handcuffs (“Flexcuffs”)

The NYCLU received 5o reports complaining about the misuse of plastic handcuffs, known as “flexcuffs.”
These fall into three categories: extended periods of confinement in flexcuffs, denials of requests for re-cuff-
ing or loosening of cuffs, and injuries.

Nine reports claimed that people were held for four, five and, in two instances, as long as eight hours in
cuffs that were too tight. [R. 226, R. 238, R. 235, R. 28, R. 89, R. 202, R. 246, R. 209, R. 248.] Of those held
in flexcuffs for over four hours, most complained of bruises on the wrists and pain in the shoulders. [R. 202,
R. 235, R. 246.] One person who was in flexcuffs for four or five hours had visible bruising from the flexcuffs
two weeks after being released. [R. 248.]

Two reports concerned denials of requests for re-cuffing or cuff loosening. A 61-year-old woman from the
Hudson Valley area of New York focused on a specific officer, whom she found particularly callous:

Although most of the officers were very kind to us, especially our arresting officer,
Anderson, we did run into a particularly nasty one, Carmody, at the Pier. He was re-hand-
cuffing people (for transport to Central) very tightly. Several women ahead of me were cry-
ing out in pain, a few were actually crying. When he cuffed me too tightly, | complained. He
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then yanked the cuffs tighter. One of the officers standing in the vicinity said, “He’s been
doing that all day. We’ve told him to stop.” This officer (we didn’t get his name) cut the
cuffs off my friend who has an arthritic wrist and was in intense pain. The cuffs were so
tight, he had a difficult time getting them off. Because we were being rushed to the bus for
Centre Street, there was not time to remove cuffs from others of us who were in pain. Those

of us cuffed by Carmody had the circulation to our hands cut off and experienced numb-
ness. The cuffs were cutting into our wrists, causing swelling, bruising and chafing. My
wrists still bore some of the marks and still felt raw for a week. [R. 176.]

A woman arrested on August 31 after calling attention to the use of force against a man at the corner of
Park Avenue and 26th Street described the treatment of an arrestee on the transport bus with her:

As we are about to board the bus we hear a lady named Tonya who is screaming that her
wrists hurt & to not touch her like that. She was apparently trying to loosen her cuffs
because she is hypoglycemic. She asked for her cuffs to be loosened & instead had them
tightened & said that she was kicked. She was put into solitary confinement section of the
correction bus. All of the ladies on the bus pleaded with the driver/officer whom Tonya said
was named Zach to please loosen her cuffs at the very least. We were completely ignored.
We all then screamed “medical emergency” and were again completely ignored. The offi-
cer then drives as fast as possible with a police escort to Center St. trying to scare us and
causing several cars to slam to a halt. R. 58.

Sixteen reports came from people who sustained injuries as a result of being in flexcuffs. One woman,
arrested while acting as a National Lawyers Guild legal observer, requested that her cuffs be loosened when
she started to lose feeling in her right hand. Instead of loosening the cuffs, someone she believed to be a
lieutenant twisted her right arm, causing herimmense pain. After being released, she went to the emergency
room of a New York University hospital, where doctors placed her right arm in a splint and prescribed
painkillers. Her diagnosis was abrasion of the wrists and impingement of the radial nerve. [R. 142.]
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C. Conditions of Detention

The NYCLU received 82 complaints about the conditions of detention. Of these 82 accounts, 15 were from
people who were not demonstrating when they were arrested.

Pens at Pier 57
A 37-year-old man from Hollywood arrested on August 31 reports that he was held “with about 500 guys in a

big fenced pen with razor wire.” [R. 7.] A Brooklyn man who was arrested on East 16th Street on August 31 saw
signs that read “*hazardous chemical storage’ and ‘protective eyewear & clothing must be worn’ . . . hanging all
around.” [R. 89.]25> A photographer from Colorado was placed into two types of pens: one, 20-25 feet by 30-35
feet, “with 15’ tall chain link fence with razor wire all about the top, and a couple wooden benches, and a water
cooler in the corner,” and another, “a 50-75 yard by 50-75 yard pen that they put all of the male occupants in[to]
in the morning, that number, in the hundreds, five hundred at least easily.” [R. 42.] A 29-year-old Brooklyn man
arrested on August 29 while biking to his elderly aunts’ apartment, was placed in a pen that was “extremely over-
crowded with up to 70 people in a space no more than 250 square feet.” [R. 81.]

Two women, both arrested at Union Square on August 31, reported that inside the pens the floors were oily and
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there was often nothing to sit on, especially in the larger pens. [R. 181, R. 186.] When there was seating, usually in
the smaller pens, there was not enough for everyone. [R. 181, R. 186.] A 44-year-old Brooklyn man arrested on
August 27 while participating in his first Critical Mass ride reports that in his pen, which contained 65 people and
was “quite crowded,” there were only three benches, each about six feet long. [R. 106.]

A 36-year-old woman arrested by the public library on August 31 was held overnight in a pen that had urine and
cockroaches on the floor. She likened the pen floors to “being undera car.” [R. 92.] A Sarah Lawrence College stu-
dent said the pen floor was “[s]o grimy, if one lightly touched a fingertip to it, your skin would be blackened by the
grease and dirt.” [R. 28.] A Brooklyn woman, age 25, arrested on East 16th Street on August 31 stated that “[a]ny
part of my body or clothing that touched it turned black.” [R. 36; see also R. 106.] The man from Hollywood report-
ed that “most guys in there came out with their clothes covered in oil,” [R. 7]. The Critical Mass first-timer states
that even the ceiling of the pens was “black with the soot of some 50 years of bus exhaust.” [R. 106.] A 26-year-
old Brooklyn man, arrested on East 17th Street on August 31, was in a pen “littered with trash” and containing “pud-
dles of drying, rotting milk” after cereal and milk was provided. [R. 88.]

The 25-year-old Brooklyn woman reports that because they

were given nothing to sleep on, arrestees had to sleep directly
on the floors of their pens, and only some people found card-
board boxes or plastic bags to sleep on. [R. 36.] A woman
arrested on East 17th Street on August 31 reported that “it was

Y ou'vE ARRESTEDR MY HUIBANDT
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hard to sleep on the floor because of the smell coming off of it.” [R. 186.]

Bathrooms at Pier 57

The man from Hollywood reports that there were usually two “Porto-Sans” per pen, which “got pretty disgust-
ing pretty quickly.” [R. 7] Overnight, an East 17th arrestee states, these facilities became “completely full and
repugnant.” [R. 88.] The public library arrestee states that after 18 hours, the Port-o-Potties were filthy and over-
flowing because they had not been cleaned in that time. [R. 92.] The East 17th Street arrestee states that at one
point, bathrooms were not immediately available and several women urinated in a corner, which was “never
cleaned up.” [R. 88.]

One woman reports having to wait six hours before she was allowed to use the bathroom for the first time; this
caused her a significant amount of pain. [R. 36.] Two August 31 arrestees, a 19-year-old woman from Long Island
arrested in Herald Square and a 22-year-old woman from New Paltz arrested on East 17th Street, were held in pens
with hundreds of people and waited an hour and a half in the bathroom line. [R. 69, R. 186.] A 41-year-old
Manhattan woman arrested at the War Resisters League event on August 31 stated that because of the long waits,
some women urinated on the floor. [R. 202.]

Medical Services Provided to Those Under Arrest
The NYCLU received 29 accounts from individuals arrested during the RNC who complained of their lack
of access to medication or medical care while in police custody at Pier 57 and Central Booking. Of the

accounts received, 12 individuals reported that officers discouraged them from obtaining medical attention
and 8 people complained that their requests for medical attention were ignored or denied. The NYCLU was
also informed of 2 complaints of police officers or Department of Corrections personnel directing detainees
to publicly disclose their HIV status.

The majority of accounts the NYCLU received were from individuals who reported that officers threatened
them with longer detentions in response to their requests for medication. For example, an NYU medical
school professorinformed police officers that he needed his pain medication after he was arrested at the War
Resister’s League demonstration. He reported that “their first response was to put the cuffs on extra tight.”
Subsequently, “whenever (at least 5 times during detention) | told the police | needed medication, | was told
that if l insisted, | would be brought to a hospital and detained for an extra two days.” [R.53.]

Similarly, a woman who was arrested on Tuesday, August 31, 2004 at the Union Square demonstration
reported that she told police officers to loosen her flexcuffs or else she would need to be taken to the hos-
pital. She had recently had surgery on her hand and had broken her shoulder a few years ago. At one
point, an officer told her “fine, you can go to the hospital but then you will not be released until late Friday
night.” [R. 212]

Another arrestee recounted that he needed to take his prescription medications “but was told repeated-
ly throughout [his 26-hour] detention that requests for medical attention would be processed at St. Vincent’s
Hospital, and time spent at St. Vincent’s would not be counted as time ‘under arrest’ and detainees at St.
Vincent’s would lose their place in the processing queue and go to the end of the queue when they returned
from the hospital.” At Central Booking, he was advised “not to go St. Vincent’s and to remain at Centre Street
to keep my place in the processing queue.” [R.80]

Since those arrested during the RNC were subject to prolonged detentions at Pier 57 and Central Booking,
the threat of being held even longer discouraged people from seeking medical care. As a result, according
to 9 reports received by the NYCLU, individuals were unable to take their prescription medications or obtain
treatment for conditions they developed during the arrest and detention process.

An arrestee reported, for example, that when she asked about the prescription medication she needed
to take she was “highly recommended to not go to the hospital. | was threatened with being held for a longer

Rights and Wrongs at the RNC | Eyewitness Accounts of Police Misconduct



period of time.” As a result, “by the time | was brought in front of the judge | had been without my anti-
depressant medication for two days. | was so nauseous that | have little memory of the proceeding.” [R.250]

A witness observed a fellow detainee at Central Booking “debating whether or not to go to the doctor because
she’s having heavy irritation in her eyes (they’re all red) from the pier, but she’s really worried that it will delay her
processing. While he’s standing right underneath a sign that explains that by law people being treated for med-
ical conditions will not have their processing and arraignment delayed, one of the officers advises that she should-
n’t see the doctor because it will take her longer to get out of here. We point out the sign right above his head and
he smiles and says: ‘I’'m only being honest with you.”” [R.236., italics in original]

29

Those individuals who eventually were taken to the hospital described harrowing experiences in which
police and Department of Corrections officers made it extremely difficult and uncomfortable for them to
obtain necessary medical treatment.

For example, a man who had a corneal ulcer and was in need of his prescribed regimen of antibiotics and
steroids relayed that approximately 23 hours after he had been arrested, “l was allowed to see the EMT. . .
[who] determined that | must go to the hospital for treatment.” Two hours later, “my feet were shackled
together, hands bound with metal handcuffs, . . . and my arresting officer took me aside and told me that |
was ‘fucking yourself, fucking me, fucking everybody by going to the hospital.” He then indicated that | would
have been out in two hours had | not asked to go to the hospital, but now | would be here for another 48
hours.” Despite instructions from the emergency room physician that his processing be expedited, he was
released more than 20 hours after he returned from the hospital to Central Booking. [R.278.]

Twelve hours after her arrest, a woman recounted: “[A]n officer gave us a speech in which he covertly
advised us to avoid mentioning any medical problems unless it was critical, as it would probably delay our
release significantly. | am on a daily dose of medication for a depression/anxiety order, and although | can
go [sic] skip a dose without too much risk, | make a gamble about my chances of being arraigned in time to
get home to get my meds, or risk a serious panic attack. When interviewed by the medic, | told him | took
daily medication but was not in immediate crisis. . .. After waiting again for some time, we were chained back
together and a female officer asked again if anyone in our group used medication. | said yes, and they sep-
arated [me] from the group and took me to a special cellblock reserved for people who are a possible danger
to the general population. | was held in a tiny, filthy, roach-infested cell there until 7:30 the next night. At
7:30 p.m., | was taken from my cell again, and told that they would need to take my fingerprints again, as the
first set had been lost.”

At this point, the arrestee reported that she “began to panic as | saw that | might be staying another full
night in the cell. . . . | then insisted that | needed to see a doctor.” Several hours later, after seeing a medic
at Central Booking, she was finally taken to Bellevue. Contrary to what she had been told, she was immedi-
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ately arraigned upon her return to Central Booking. [R.30.]

The NYCLU also received complaints describing instances in which the police simply ignored or refused
individuals’ requests for medication or treatment for conditions they developed during the arrest and deten-
tion process.

A young woman who was held at Pier 57 for approximately 24 hours related: “l experienced shortness of
breath, tightness [in my] chest and a bad cough for about the last 4 hours of my stay at the pier. I also devel-
oped some small rashes and my eyes stung. | was denied medical attention. | pleaded for it for 1 hour and
then every 15 minutes for 4 hours. They [police officers] barely turned their cheeks.” [R.234.]

A man with kidney stones who takes prescribed pain medication reported that he “asked several differ-
ent officers for my medication for pain should kidney stones begin to pass. | was refused my medication at
all times.” [R.75.]

Some of the most abusive behavior reported to the NYCLU is as follows:

A witness recounted that a police officer “not only denied a girl on my bus medical attention when she
alerted him that she had a heart condition and her handcuffs were too tight, he tightened her cuffs, kicked
her into the solitary cage, and refused to give his name and badge number.” [R.28.]

A woman with a prosthetic leg reported that an officer at Central Booking “threatened to ‘lose my papers’
if | didn’t stop questioning and demanding medical attention. . . . | requested medical attention to no
avail. .. meanwhile, my leg was beginning to swell, | had developed a rash on my face from conditions at Pier
57, respiratory problems, and had major edema at the wrists from the cuffs.” She further reported that she
was subjected to “an uncomfortably intimate search. .. and when it was noted that | was a ‘crip’ | . . . was
dragged away from the rest of my group in a ‘special’ area in the basement of 100 Centre Street. . . . If this
‘special’ area was supposed to be particular for those who truly needed medical attention it seems an
abysmal lie. The cops here were the cruelest and most imbecilic of all. .. .” [R. 277.]

An AIDS advocacy organization informed the NYCLU of reports it received that officers at Central Booking
asked people to publicly disclose their HIV-positive status in order to remove them from the general population.
An observer stated: “l witnessed the segregation of people that admitted to being HIV positive, the blatant
disregard of their right to confidentiality of their HIV status, the deplorable filthy conditions of Central
Booking and especially the ‘special population’ section (i.e., the folks with compromised immune systems
being housed in the most extraordinarily unhygienic area) .. ..” [R.255.]

Food

A Brooklyn man arrested on East 16th Street August 31 reports that, after being arrested at 8 p.m. on August 31,
he did not receive any food until 6 a.m. the following morning. [R. 89.] A 24-year-old Manhattan woman arrested
at the public library on August 31 also had to wait 10 hours for any food at all. [R. 201.] Another Brooklyn man
reports receiving no food for the 20 hours he was in police custody. [R. 81] When people did receive food, it was
often in inadequate amounts: a Philadelphia woman arrested at Union Square on August 31 received an apple and
two sandwiches in 14 hours. [R. 209.] An East 16th street arrestee reports that they were “very underfed. In my
pen, there were 100 women, and for breakfast we were given 28 sandwiches of government cheese on white bread.
It wasn’t until lunch when we were given sufficient food for the number of people in the pen — rice crispies and
milk and we had already been in the system for 12 hours at that point.” [R. 36.]

Access to lawyers

A Sarah Lawrence College student reports that one policewoman refused to allow arrestees to make legal
calls from the holding pens at 100 Centre Street; she allowed only personal calls. [R. 28.] A man arrested on
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East 16th Street reports that he was not allowed to make a phone call “until after being incarcerated for 17
hours.” [R. 89.] Another Brooklyn man arrested that night, on East 17th Street, reports that he was not per-
mitted to make any phone calls at all. [R. 91.]

A Manhattan man who had been looking for the police-designated protest area by Madison Square
Garden when he was misdirected by the police and then arrested reports being told “repeatedly . . . by vari-
ous NYPD staff that we had no legal right to see our lawyers.” R. 48. A woman arrested at the War Resisters
League “die-in” and a Florida woman arrested in Herald Square on August 31 for sitting in a crosswalk never
saw lawyers, despite their repeated requests to speak to one. [R. 202, R. 237.]

Of the 202 people who were arrested, 63 indicated that they had not been read their Miranda rights, and
42 indicated that they had not been told the charges against them. Thirty people fell into both categories.

D. Property Issues

The NYCLU received 22 reports that the police failed to return arrestees’ property promptly after their
release. Three people complained of two- to seven-hour waits at the property-retrieval center; five reports
complained that their property had been classified as “arrest evidence”26 and not returned, and two reports
were from people who received no documentation of the property taken from them and who encountered
substantial obstacles when they tried to retrieve their belongings. A street vendor whose political T-shirts
were seized when he was detained did not get his property back for four months, and then only after inter-
vention by the NYCLU. [R. 211.]

POLICE INTIMIDATION OF PEOPLE ENGAGING IN EXPRESSIVE ACTIVITY

Twelve people (none of whom was arrested) reported instances of the police interfering with leafleting
activities or sign-carrying. Ten reports came people recounting their own experiences; the remaining two
were from witnesses.

On September 1, a man stood on the corner of 34th Street and Seventh Avenue distributing leaflets.
Neither a crowd nor an audience was surrounding him, and he was not blocking the sidewalk. A police offi-
cer told him to leave the area and to move on. When the leafleter questioned the officer, the officer replied
that the man could leave or be arrested. [ R. 101.] That same day, in Bryant Park a man distributed flyers with

LIBERATING
IRAQH CHILDREN
FROM TYRANNY

ITS COSTING
TOO MUCH!
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photos of prisoners held at Abu Ghraib. An officer told
him to leave the park. He insisted that he could remain
because Bryant Park is a public park. The officer respond-
ed, “Not today, it isn’t.” The man was then surrounded by
approximately ten officers. [R. 102.]

Four people reported the police denying them access
to streets around Madison Square Garden and Penn
Station because they were carrying signs. [ R. 62, R. 114,
R. 116, R. 154.] On September 1, a man carrying a sign
reading “Another Gay Man Against Bush” was denied
westbound access to 32nd Street from Sixth Avenue. An

officer approached him and told him that he could not walk down 32nd Street with his sign. When the man
asked why, the officer “told me that signs were prohibited on the street” and that “[he] could not ‘demon-
strate’ on the block.”” [R. 154.]

Later that day, an officer on Eighth Avenue told him he could not proceed carrying his “Another Gay Man
Against Bush” sign. The officer said that “no signs were allowed near Madison Square Garden. . . . [specifi-
cally] I could not carry my sign on the sidewalk between Eighth Avenue and Sixth Avenue between 35th Street
and 29th Street.” Proceeding to Seventh Avenue, he was stopped at the corner of 33rd Street by two officers
who told him to step aside. One of the officers told him that “all ‘Anti-Republican, | mean demonstrating in
front of Madison Square Garden is prohibited.”” The officer then told him that he could not carry his sign
between 33rd and 31st Streets on Seventh Avenue. [R. 154.]

99

On September 2, a Brooklyn man “was walking in Herald Square alone with a protest sign, peacefully,
when | was told | could not proceed down 34th St between 6th and 7th Ave. with my sign even though it was
not in the security zone and thousands of people without signs were allowed to pass down the block between
6th and 7th Ave. on 34th Street.” A police officer repeatedly told him, “No signs between 6th and 7th Ave. on
34th St.” [R. 62.] That same day, a 38-year-old Manhattan man was stopped by a police officer as he was
attempting to follow other pedestrians down 30th Street from Seventh Avenue to Sixth Avenue. The officer

29

said: ““You can’t go down this street with that sign.”” When he responded that he would go to 29th Street,
the officer demanded the sign, grabbed the man’s arm, and ripped the tubing off the sign. [R. 114.] Also on
September 2, a man trying to turn west onto 32nd Street from 6th Avenue with posters rolled up in a tube
was asked by a police officer: ““What are the posters about?’” The officer then stated: “You can’t take posters

in there,” which the man understood to mean 32nd Street. [R. 116.]

Three people reported that on September 1, police denied them access to the subway at Penn
Station/Madison Square Garden because they were carrying protest signs. [R. 25, R. 32, R. 63.] The police offi-
cers said they had orders to forbid signs in Penn Station or nearby subway entrances. [R. 25, R. 32, R. 63.] One
man, traveling with his 12-year-old daughter and their dog, was stopped on Seventh Avenue attempting to reach
Penn Station following a protest. An officer told him he could not enter the station with his poster, which read
“Stop Bush Now While We Can” and “Money for Transit, Not for War.” The man left, placed his sign inside his bag,
and was stopped again a few blocks away. There, an officer demanded to see the sign, which was partially stick-
ing out of his bag. The man explained that it was a souvenir from the rally, but the officer said that if he wanted
to get into Penn Station, he had to get rid of his poster; these were orders. The man asked the officer about his
First Amendment rights, to which the officer replied: “Get rid of the sign; don’t go home; we’ll arrest you.” A supe-
rior officer stated that all officers had been given the same order: not to allow anyone into Penn Station with a
poster. The man finally entered Penn Station at 34th Street and Seventh Avenue after folding his poster into fours
and putting it inside his bag so that it would not be visible. [R. 25.]

A 34-year-old man from Brooklyn reported that on September 1, he was verbally abused by an officer for
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his anti-Bush shirt. While he was stopped at a red light on the corner of Seventh Avenue and 34th Street,
a police officer ““lunged’” at him, saying: “‘You fucking people had your say already, get the fuck out of
here.”” The man told the officer that he was just crossing the street to get home, to which the officer replied,
“‘I don’t care what the fuck you’re doing. When this light changes, get the fuck across the street or I'll fuck-
ing arrest you.”” Bystanders asked the officer if he was instructed to arrest people with anti-Bush clothing,
and he responded, “‘No, I’'m just a ticked-off Bush supporter and I’'m sick of you fucking people.”” [R. 119.]

99

A 55-year-old man also reported that on September 1, he was pulled off an uptown local train at the 34th
Street station by two officers. He had been engaged in a heated political discussion on the train with a
woman wearing a “Terrorists for Kerry: Vote Bush” T-shirt. The officers forced the man out of the train car and
when he asked “What have | done?” one of the officers responded, “I told you to get the fuck out of here.”
The officer then hit the man very hard in his chest and pushed him down onto the stairs. The man lost his
glasses, and was told that he was not “moving fast enough.” Five or six police officers followed him out of
the station. [R. 122.]

EXCESSIVE FORCE AND OTHER POLICE MISCONDUCT

The NYCLU received 16 reports regarding excessive force and other police misconduct, including danger-
ous use of unmarked police scooters, officers’ hiding their badge numbers and the use of pepper spray.

Plainclothes Officers on Unmarked Scooters
The NYCLU received 7 reports concerning plainclothes police during the Convention. Three reports men-
tion the aggressive presence of unmarked officers on motor scooters.

As the August 30 Still We Rise/Poor People’s March neared Madison Square Garden, plainclothes officers
rode unmarked police scooters into a large crowd after other officers had without warning pushed metal bar-
ricades across the street to break up the march. In one of the two reports the NYCLU received about this sit-
uation, a 31-year-old woman from Brooklyn recounts:

| was at the very end of the march and the protesters were all demonstrating peacefully
when suddenly the police charged the protest with metal pens and cut off the protesters
directly behind where | was standing. Absolutely nothing had occurred that | had seen to
incite this action. | turned around to see what was happening, and there were cops com-
ing toward the protesters from all directions it seemed. . . . At this point, | noticed plain-
clothes officers on scooter bikes driving through the area. One was on the sidewalk block-
ing it not too far from near where | was standing on the street and the other was on the
opposite side of the street driving towards the main section of the protesters ahead of
where | was located. [R. 84.]

A 34-year-old man from Washington, D.C. gives a more detailed description of the plainclothes riders’ actions:

| also saw a motorcycle drive into a group of protesters. Some people were [sic] and not
able to get out of the way. Instead of stopping, this African American man on the motorcy-
cle charged into the crowd again and hit someone that had turned their back and was try-
ing to move away. At that point this man was pulled from his motorcycle and some people
in the crowd attacked him. | did not know that the motorcycle driver was a police officer
and | only learned about this when someone from Utne interviewed me after the incident.
Several other witnesses then shared with me that this man had to be a police officer since
the entire area we were in had metal barricades around it and there was no way someone
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could have moved a motorcycle into the area. |
did not understand why a lone plain clothes offi-
cer with an unmarked motorcycle would charge
into a peaceful group of people. [R. 87.]

The NYCLU also received reports about plainclothes
scooter officers engaging in dangerous tactics during a
bicycle protest on the afternoon of Sunday, August 29. The
cyclists formed at Union Square and headed north around
noon. A 58-year-old Manhattan participant states:

We did not impede traffic. We stopped at red traffic lights, except when the police blocked
the side streets in which case we went with the flow of traffic. We dismounted and walked
with our bikes whenever we went onto the sidewalks....Traveling north on 6th Ave., near
3oth St. around ten motor scooter riders joined us. They were very reckless, swerving and
sweeping their way within traffic. They were not wearing police uniforms though | spotted
a walkie-talkie in the back pocket of one of them and so | slowed down trailing the group
and planning to leave at the first sign of a problem. Turning west on 37th St., the scooter
riders began running into bicyclists. | saw an orange net being strung across the intersec-
tion with 8th Ave., which cut the group in two. [R. 246.]

Other reports confirm scooters blocking streets and weaving dangerously amongst the riders. Eventually,
the scooters forced the riders west on 37th street into a barricade across Seventh Avenue. Another ride par-
ticipant, a 36-year-old Brooklyn man, stressed that no scooter rider identified himself as an officer or ordered
the bicyclists to stop. [R. 130.] Another cyclist reported

Around this time [noon] as we were nearing 37th St on Broadway, the police on scooters
tried to zoom in front of us and block our passage North. We therefore were forced to make
a quick left turn onto 37th St towards 7th Ave. As we neared the corner of 37th and 7th offi-
cers on scooters drove in front of us and began blocking our passage in the road. An offi-
cer shouted for us to get on the sidewalk. Therefore myself and several others got off our
bicycles and proceeded onto the north sidewalk to try and continue on foot. 2 or 3 more
officers on scooters drove onto the sidewalk and one even bumped the woman standing
next to me with his bike. This same officer (BADGE #2441, white male with blonde spiky
hair) got off his scooter and grabbed the woman next to me . . . and pushed her to the
ground using excessive force. She showed no signs of aggression or of trying to leave once
the sidewalk was blocked. His actions were totally unnecessary.” [R. 235.]

Pepper Spray

The NYCLU received three reports from people who were pepper sprayed, all on August 29. Two incidents
occurred during the bicycle protest that morning, one after an officer pushed a bicyclist to the ground. [R.
113.] Officers also pepper sprayed a National Lawyers Guild legal observer assigned to follow the bicyclists.
[R. 128.] That afternoon, near Madison Square Garden, the police pepper sprayed a woman reportedly call-
ing attention to police misconduct. [R. 139.]

Other Excessive Force
A 30-year-old cyclist from Rochester suffered a broken collarbone after an officer pushed him into some
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scaffolding and he landed on the pavement. [R. 113.]

Two reports from witnesses describe incidents of excessive force at Union Square on August 31. One wit-
ness saw the police throw four or five people to the ground, apparently without provocation. [R. 110.]
Another reports:

Several officers targeted and attacked young men and women who were dressed mostly in
black, with backpacks, and handkerchiefs around their necks. One officer chased a white
male from the street onto the sidewalk and pushed him face first onto the ground. Holding
the man down with his foot, the officer began kicking him in the back as he reached down
to grab his arms and hand cuff him. . . . the officer would not alleviate the force he was
using to restrain him even after he was cuffed. [R. 192.]

Finally, near the end of the United for Peace and Justice march, where some participants set fire to a large
dragon in middle of the crowd, a female Columbia graduate student and administrator, reported that she

found two other drummers (whose names | do not know) and we started banging the
drums saying “Walk don’t run, walk don’t run” in an effort to calm things down. At this
point it was getting chaotic. | was almost at 6th Avenue when | looked at the downtown
side of 34th and saw cops beating a young male protester who was on his knees. | put my
drumstick away into my backpack and went over and shouted to the cops, “Shame, shame,
no, no, stop, stop.” | did not touch a police officer but | pointed my finger at the cops in an
effort to raise awareness that this man was being beaten. This is typical at protest actions
in order to prevent police brutality such as | was witnessing. | was grabbed all over by cops
and forced down to the ground but I fell on my chest on the drum so | couldn’t get down.
Meanwhile the cops were telling at me to get on the ground. | said | can’t and one of the
cops cut the drum and yanked it away. | was pushed to the ground and my head and face
was [sic] pressed to the pavement. My arms were pinioned and | was sprayed with pep-
pers-pray [sic]. | was handcuffed and yanked up by the handcuffs in a painful manner and
marched to a batch of police vehicles at 34th and 6th. [R. 139]

Obstructed Shield Numbers

L IC
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The NYCLU received only one report about an officer trying to conceal his identity. A 27-year old woman
reports that an officer she encountered on August 30 at 29th Street and Eighth Avenue had covered his shield
number in several places:

The shield number on his shirt was covered with black tape. On the front of his helmet it
was covered with blue tape. He was standing on front of a metal barricade blocking the cor-
ner, at the point when the police were trying to shut down the March for Our Lives. | was
barricaded in on a corner and wanted to know how to get out. He refused to answer my
questions and just stood there silently. So | wrote down his name in case anything hap-
pened and asked him for his shield number. He refused to give it to me. R. 73.

Improper Political Action

A 45-year-old Brooklyn man arrested at the World Trade Center site on August 31 reports: “We were taunt-
ed by, ‘four more years’ and [sic] while being processed between. Taped on the walls were photocopies of
Bush/Cheney ‘o4 stickers, one of which we face during our ‘mug shots’.” [R. 178]. A professor of medical
ethics also noted the presence of Bush-Cheney posters on the wall at 100 Centre Street. [R. 53].

IMPACT OF POLICE ACTIONS

The effect of many police actions during the Convention was to chill people’s willingness to attend future
protests, and in some cases make people feel as though protesting was an illegal act. On August 31, a
Philadelphia woman stopped in New York City on her way back from vacation with a friend to “bear witness”
to the protests and “add two to their numbers, if only for a few moments.” She was arrested with her friend
in Union Square. She says that she “never thought that [she] would be arrested, much less arrested without
any explanation. ...l know that | personally am unlikely to attend any protest that is not legally permitted and
well organized.” [R. 209.] Similarly, a new teacher “afraid for [her] job” said: “l am ashamed to say that the
NYPD’s tactics worked — | wanted to join the protest at Pier 57 2 Saturday’s [sic] ago, but | was afraid | would
get arrested again.” [R. 202.]

A West Virginia woman arrested at the World Trade Center site on August 31 while videotaping the War
Resisters League march said: “l was made to feel as if protesting itself was a criminal act, as if free speech,
personal opinion and dissent (even just to possibility of dissent) are illegal acts.” [R. 4.]

While people felt chilled in exercising their speech rights, they also reported being galvanized politically
and likely to become more involved in the political process. The Philadelphia woman was encouraged “to
become even more aware of politics, [her] rights and any possible influence [she] might have overissues that
concern [her].” [R. 209.] The day after being released from jail, a New York City high school teacher registered
to vote for the first time. [R. 212.] W

Rights and Wrongs at the RNC | Eyewitness Accounts of Police Misconduct



hortly after it was announced in January 2003 that New York City would host the Republican National

Convention, the New York Civil Liberties Union started making plans for a major campaign to protect the

right to protest during the Convention. The importance of this campaign became all the more apparent
one month later when New York City refused to allow a large anti-war march to take place and the NYPD then used
a series of extremely troubling tactics to police a large stationary rally that drew hundreds of thousands of people
on February 15th of 2003.

While the NYCLU long has been involved in defending the right to protest, the February 2003 debacle con-
vinced us that we would need to adopt a far more comprehensive approach to the Convention. We therefore
launched the “Protecting Protest” campaign.

With support from the Open Society Institute and other important funders, the NYCLU was able to develop and
sustain a multi-faceted campaign that

> represented virtually every group seeking to hold a major demonstration during the Convention;

> obtained a court order barring the NYPD from using certain policing tactics at Convention
demonstrations;

> published and disseminated tens of thousands of copies of “know your rights” publications;

> got the City Council to adopt a resolution supporting the right to protest during the Convention;

> established and operated a special website dedicated to all aspects of Convention protest activity;

> opened and operated the NYCLU’s Protecting Protest Storefront just a few blocks from Madison
Square Garden;

> offered public training and information sessions, and

> ran a major police-monitoring operation throughout the Convention.

Protest Permits

In the year before the Convention, the NYCLU assisted scores of groups and individuals seeking legal advice
about planned protest activity during the Convention. Many of those groups needed or wished to obtain permits,
and the NYCLU represented virtually every group that held a major demonstration during the Convention. Our
clients included:

> 9/11 Families for Peaceful Tomorrows
> Artists and Activists for Peace

> Christian Defense Coalition

> Green Party

> Hip-Hop Summit Action Network

> NARAL Pro-Choice New York

> National Organization for Women, New York City Chapter
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> Not in Our Name
> Planned Parenthood of New York
Still We Rise Coalition

> “The Line”

v

v

United for Peace & Justice (along with the Center for Constitutional Rights)

In representing these groups the NYCLU worked for months with NYPD and Parks Department officials and
attended numerous meetings to obtain permits and negotiate the details of the policing of planned protests.
With one exception, the NYCLU was able to obtain a permit for every single event for which its clients sought

a permit.2/

Legal Challenges to NYPD Demonstration Policing Tactics

In the aftermath of the February 15, 2003 anti-war demonstration, the NYCLU received hundreds of com-
plaints about the NYPD’s restrictions on access to the rally; its use of “pens” made of interlocking metal barri-

cades to confine the movement of people at
the rally; and the Department’s use of
mounted officers to disperse crowds of peo-
ple packed on city streets or sidewalks just
trying to get to the event. In April 2003 the
NYCLU issued the report “Arresting Protest,”
which included specific recommendations to
address these problems.

When the NYPD had not taken any mean-
ingful steps to adopt needed reforms, the
NYCLU filed three federal lawsuits in
November 2003 that challenged a range of
tactics we believed the Department would
deploy during the Convention, including the
unreasonable closing of streets and side-
walks leading to demonstrations, the unrea-
sonable penning of protesters, the danger-
ous use of mounted officers, and the blanket
searching of people seeking to attend public
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demonstrations.28 Working with eight students from the NYU Civil Rights Clinic, the NYCLU conducted expedit-
ed discovery during the spring — including depositions of high-level NYPD officials including Commissioner
Raymond Kelly — and then presented its case to federal Judge Robert Sweet in a four-day evidentiary hearing in

early June 2004.

In a 78-page decision issued on July 16th, Judge Sweet ruled that the NYPD had been unconstitutionally
restricting access to demonstrations, unconstitutionally using pens to confine demonstrators, and unconstitu-

tionally searching the bags of people seeking to attend demonstrations.29 Shortly thereafter, he issued an order

barring the NYPD from using these tactics at future demonstrations, including at the Convention.

After initially praising the decision, the City reversed position and attacked Judge Sweet’s ruling on the search-
es (a ruling that had ignited a substantial public debate). However, though it eventually appealed the ruling, it
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never sought an emergency appeal, and the ruling remained in effect throughout the Convention.

NYCLU Know-Your-Rights Publications

For many years the NYCLU has published and disseminated pamphlets, flyers, and brochures informing peo-
ple of their legal rights. In the expectation that many people participating in Convention protests would be com-
ing from out of town and thus would be unfamiliar with the NYPD, the NYCLU decided to prepare materials espe-

cially for the Convention.

In May 2004 the NYCLU produced a special Convention edition of its

What To Do If You're “Demonstrating in New York City,” which sets out all the basic rules concerning
stopped By The Police: protest activity in New York and related permit requirements. We also pro-
RNC Edition duced the pocket-sized “What To Do If You’re Stopped by the Police,” which
Tyl e s 544 b e el st it sets out the legal rights of people when interacting with the police and pro-
e, o pablic parks . . . .

Kooy kb, Hommmit b b ey i vides commonsense tips about how best to handle such interactions. In the
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::'F"'"""““"‘ ” months leading up to the Convention and during the Convention itself the
iy dnnuun - oo NYCLU distributed over 50,000 copies of these know-your-rights publications.
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The NYCLU’s Bill of Rights Defense Campaign spearheaded the effort to
pass the Right to Assemble resolution in the New York City Council. The reso-
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=== - e lution called on the NYPD to refrain from investigating individuals or groups
e based solely upon activities protected by the First Amendment, such as politi-
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= = —As— cal advocacy or the practice of religion; to take prompt action on permit appli-

cations, provide written explanations when permits are denied, and offer suit-
able alternatives; to refrain from the use of four-sided enclosures, known as “pens,” to confine people at demon-
strations; and to allow demonstrators within sight and sound of, and in close proximity to, the object of their
demonstrations at the Convention. City Council Speaker Gifford Miller, Deputy Majority Leader Bill Perkins, and
Council Member David Yassky introduced the resolution on June 7, and on June 28 the City Council adopted it by
a margin of 44-5.

The NYCLU also worked with Congressional leaders to ask Mayor Michael Bloomberg to sign a Memorandum
of Understanding on the regulation of expressive activities at the Convention. Seven members of the New York
City Congressional delegation signed the Memorandum and presented a copy of it to Mayor Bloomberg on June
oth for his review and signature.

The Memorandum set out procedures and guidelines to ensure that the regulation and policing of public
demonstration at the Convention were conducted in a manner that respected the rights of speech, expression and
association. The Memorandum sought to resolve key outstanding issues prior to the commencement of the
Convention. Subjects addressed in the Memorandum included: plans by the City Administration to facilitate
access to, and freedom of movement at, demonstrations and rallies; special training by the NYPD to instruct
police officials and the rank and file to respect people engaged in peaceful demonstrations; and the NYPD’s pre-
paredness to document its compliance with the Handschu guidelines.

Representatives Charles Rangel, Major Owens, Jerrold Nadler, Eliot Engel, Carolyn Maloney, Jose Serrano, and
Edolphus Towns endorsed the Memorandum. In addition to outreaching directly to Mayor Bloomberg through
phone calls and letters, two news conferences were held in City Hall to ask the Mayor to meet with Congressional
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lawmakers to discuss the Memorandum. Mayor Bloomberg never responded.

The NYCLU’s Protecting Protest Website

In June 2004 the NYCLU launched its Protecting Protest website, which was a special section on the NYCLU’s
website (www.nyclu.org) and had its own domain address so people could access it separately
(www.rncprotestrights.org). The website had two primary functions: as an outreach tool, it allowed the NYCLU to
publicize our trainings and projects to a wide audience, and as a public education tool, it offered downloadable
versions of all of the NYCLU’s Know Your Rights materials, useful links, maps and calendars of most of the major
demonstrations, and up-to-the-minute updates about events at the RNC from the NYCLU. During August alone the

site had over 220,000 “hits.”

The NYCLU’s Protecting Protest
Storefront

One of the most vibrant features of the
NYCLU’s campaign was its Protecting Protest
Storefront located at 520 8th Avenue between
36th and 37th Streets. While the NYCLU has
had a strong presence at demonstrations in
New York for decades, the Storefront was the
first time the organization had a street-level
space to support its work. Just blocks from
Madison Square Garden, the Storefront was
alive with activity from the day it opened in
early August until it closed the day after the
Convention ended.

Onthe eels

NYCLU Sues for Unlawful Arrest and Detention of
“Hummer” Protester
February 15, 2005

Awoman wha was arrested for a lawful, solo protest during the Republican
Mational Convention last surmer while dressed in a make-shift costume as

a Hummer vehicle is challenging her arrest and the NYPD's unconstitutional,
zero tolerance approach to protest during the RRC. The Mew York Civil
Liberties Union today filed suit in federal court againstthe City on kehalf of
Geargianna Page, charging that her civil rights were violated.

READ MORE.

PULLING THE NYPD OUT OF PROTESTS

Join now! Donate now!

Report a Complaint About Police
Misconduct at an RNC-Related Event

about the project

Protecting Protest is & campaign of the Mew York Civil
Libetties Union to ensure that protest can take place
safely and legally. We're defending civil liberties in the
courts by challenging NYPD demonstration cortrol
tactics, &t City Hall, and on the streets.

Email Maggie Gram atmaram@mychi.org with
guestions or comments about this website

In the month it was in operation, the Storefront served many purposes:

> As the base of operations for NYCLU lawyers, staff, and volunteers who monitored police activity
leading up to and during the Convention;

> As the location of our “Know Your Rights” trainings for groups and individuals planning to protest

during the Convention;

> As a place where protesters, organizers, reporters, members of the media and even police officials

could get information about the legal rights of groups and individuals planning to protest during

the Convention;

> As a place for people to file complaints or provide reports about police activity before and during

the Convention;

> As a location for members of the media to file stories during the Convention;
> As a central distribution point of information to the media, with the Storefront being used daily for
interviews, press conferences, and briefings.

In the weeks preceding the Convention, the Storefront was open from 10:00 a.m. to 6:00 p.m., Monday
through Saturday. Starting on Thursday, August 26, the storefront was open daily from 8:00 a.m. to 10:00 p.m.
Soon after our opening in the first week of August, the Storefront began hosting regular events, press conferences,
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and trainings. A steady stream of people came through the space, picking up literature and getting general infor-
mation about the upcoming Convention.

The first floor of the storefront was dedicated to the public aspects of the campaign: trainings, meetings, and
press interaction. The second floor was reserved for staff use, but desks, phones and other office equipment were
available on both levels for staff use.

From its opening, the Protecting Protest Storefront received considerable attention from the media,
the public, and from the activist community. On any given day the Storefront would host a press con-
ference in the morning, a volunteer orientation at noon, and a training in the early evening, all against
the backdrop of a steady stream of visitors throughout the day seeking information or advice. And on
more than a few occasions, police officials visited the Storefront to see what all the excitement was

about.

- The operation of the space was facilitat-
2123449008 ed by a core group of staff and volunteers,

w..nrm"”"'"_"""'”" : : . . who in turn were assisted by dozens of vol-
' unteers. During the Convention itself, the
entire NYCLU office shifted to the
Storefront. It also served as the base for

o our Monitoring Project volunteers and
at the Republican National Convention
2 a project of the NYCLU

Outreach and Education volunteers. All of
this translated into an energetic, fast-

paced, and dynamic atmosphere.

Training & Education

A central goal of the Protecting Protest

campaign was to educate members of the
public about their rights as participants in demonstrations. One of our most important educational activ-
ities came in the form of training and information sessions the NYCLU offered to the public.

Our interactive trainings were approximately two hours in length and facilitated by NYCLU staff and
legal interns. They focused on common sense approaches to interactions with the police, providing an
overview of what rights exist “on the books” and strategies for when those rights are infringed upon.
The trainings also discussed ways to protect one’s rights in an encounter with the police and tactics to
keep the situation from escalating. In addition, the training offered recommendations on how to inter-
act with the police on the street, what to do if you are stopped or searched, and how to report police
misconduct.

The trainings were held on August 14th, 18th, 21st, and 25th at the Protecting Protest Storefront.
Additionally, we conducted trainings for three community organizations at their request: Gay Men’s
Health Crisis, Positive Health Project, and the Books Not Bars Youth Convergence. Attendance at the
trainings grew steadily as the convention grew closer - beginning with 20 people at our first training to
over 150 at our last. The trainings were attended by a diverse group of people and included college
activists, lawyers, and community organizers. Most striking was the large number of people who were
preparing to attend their first demonstration or who were attending their first demonstration in many
years.
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Police-Monitoring Project

A central component of the
Protecting Protest campaign was a
police-monitoring project that the
NYCLU ran throughout the Convention.
While NYCLU attorneys long have been
involved monitoring and negotiating
demonstration policing, we recognized
that a larger effort would be required for
the Convention.

To supplement the work of NYCLU
staff, we therefore decided to train a
large group of volunteers who would fan
out over the city to ensure that we had
comprehensive and timely information about emerging problems as they developed. Rather than focus on arrest

activity (which the National Lawyers Guild was observing), the NYCLU program emphasized observation of NYPD
tactics used to police Convention demonstrations.

The goal of our monitoring project was to have at least one team of observers at every demonstration
throughout the Convention. This allowed us both to track problems at individual events and to develop a more
complete understanding of the tactics utilized by the police throughout the protests.

Monitors were
selectively recruit-
ed from across the
city, making use of
the NYCLU’s con-
nections within the
civil liberties com-
munity and at law
schools and public
interest law firms.
Many people on
our monitoring
team came from
the NYCLU and
ACLU National
Office staff, while
others were stu-
dents interested in

public interest law,
media, and first
amendment rights.
A good portion of
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our monitoring team were long-time activists,
whose first-hand experience interacting with
both police and protesters proved essential on
the street.

Following an application and screening
process, the monitors attended a mandatory
intensive training session, at which they were
trained in basic observation skills, use of still
and video cameras, and guidelines for interact-
ing with police and protesters. The training
explored what to do at potential trouble areas
(for example, large groups of people in the
street without a permit) or situations in which
the possibility of police misconduct was greatly
increased (such as police massing or when a

large number of arrests were underway). As one
monitor put it, “The sort of information we
looked for was something that could only be
seen by people, using their eyes and minds, as
opposed to, for instance, the kind of statistical
information that could be found in databas-
es...a premise behind this kind of monitoring is
that some truth can only be seen and recorded
by human observers.”

All told, the NYCLU trained 154 people to be
monitors. During the Convention we deployed
approximately 117 teams of two to four monitors to over 40 events across the city. Monitors were in the streets for
the duration of all events, usually working 6- to 8-hour shifts.

In light of the NYCLU’s concerns about NYPD policing tactics, we outlined some key areas for observation.
These included the placement of police barricades and pens, the accuracy of police instructions at such barri-
cades, and concurrently, any difficulties experienced by people attempting to get to the demonstrations. We
were also interested in the resources and unusual equipment made available to the police department, and
how these resources were deployed. Also of particular interest was the police use of recording equipment,
including cameras and video. Monitors were asked to record the names of high ranking officers present, and
if applicable, details about the use of force. They were trained to record any police instructions, how those
instructions were delivered, and whether or not people heard them. Data was gathered by the monitors
through observation, note-taking, still photography, and video.

The monitors were supervised on the street by a team of NYCLU staff, and coordinated by a dispatch team
based at the Storefront. The supervisory team, made up of senior staff attorneys and organizing staff, reviewed
the reports from the field, as well as their own observations, on a regular basis. Each monitor had an official
NYCLU photo identification, a sample of which had been provided to the NYPD before the Convention.

While some worked every day, most monitors worked two or three 6-8 hour shifts over the week of the
Convention. Shifts were organized to cover the maximum number of events while keeping the monitors within the
same general area. On lighter days, each shift would consist of 10-16 monitors, but on days of intense action we
had upwards of 8o monitors in the field.
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At the beginning of their shift the monitors would gather at the Storefront for a brief orientation and overview
of the day’s events. As all monitors worked in teams, they would meet their partners and be outfitted with the
necessary supplies: photo identification, NYCLU monitor hat, NYCLU monitor t-shirt, disposable camera, note
pad, and water. After checking in with the dispatch desk, the monitors would be deployed into the field with a
map of their assigned area. After their initial call in to dispatch upon arrival, they would continue to check in every
couple of hours. At the conclusion of their shift, the monitors would regroup at the storefront to debrief and go
over the days events with the supervisory staff. The staff would then assess the day’s events, and plan accord-
ingly for the next day.

Operating from our Storefront, the dispatch team functioned as the central distribution point of information
during the convention. Staffed at all times that monitors were in the field, the dispatch desk received an ongo-
ing stream of reports from the monitors. By maintaining constant communication with the supervisory team by
two-way radio and with the monitors by cell phone, we were able to dispatch people immediately to areas that
needed attention. This communication system was particularly effective in our direct work with the NYPD on the
street. The senior staff of the NYCLU had access to reliable and concrete information about activities across the
City and consequently were able to negotiate with the police to much greater effect.

Interaction between the NYPD and the NYCLU monitors was largely cooperative. However, in one instance (on
Sunday, August 29), a monitor engaged in lawful activity was given a summons, and the police officer managed
to “lose” the monitor’s driver’s license while writing the summons. The NYCLU appeared in court to challenge the
summons, but the officer failed to appear, and the summons was dismissed. H
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Recommendations

Though the Republican National Convention is unlikely to return to New York City anytime soon, large demonstra-
tions occur in the City on a regular basis. It therefore is important for policymakers, legislators, the mayor, the NYPD,
and advocates to examine the Convention with an eye towards reforming practices so as to avoid problems at future
demonstrations in New York City. With this in mind, the NYCLU offers the following recommendations.

1. THE NYPD MUST ADOPT NEW PROCEDURES AND INSTITUTE NEW TRAINING TO AVERT UNLAWFUL MASS ARRESTS

Perhaps the most troubling aspect of the NYPD’s actions during the Convention was its resort to mass arrests
on several occasions. This resulted in large numbers of innocent people being swept into police custody. To avoid
this problem, the Department should do the following:

> Stop the indiscriminate use of mesh nets as an arrest tactic — Whatever the merit of using nets to
restrict the movement of crowds or to stabilize a situation, it is inappropriate to surround crowds with
nets and then arrest everyone. This sort of indiscriminate arrest tactic is assured of capturing large
numbers of innocent people, as happened during the Convention.

> Assure that clear warnings to disperse are given — During the Convention, the NYPD made mass

arrests without giving clear warnings to disperse. Despite Department claims that dispersal orders first
were given, extensive videotape and eyewitness testimony reveal that warnings either were not given
or were inaudible to most members of the crowd. There is no reason why the Department cannot give
clear, audible warnings to disperse if it genuinely intends to give people the opportunity to disperse.

> Assure that the only people arrested are those who actually have been observed engaging in unlawful
activity — When law enforcement officials seek to arrest large groups of people, it is essential that
careful steps be taken to assure that the only people arrested are those who in fact are observed to
have engaged in unlawful activity, as opposed to simply being in a public area near unlawful activity.
That this is a problem is apparent from the large number of bystanders arrested during the Convention
and evidence collected by the NYCLU that “arresting officers” during Convention mass arrests in fact
did not observe any unlawful conduct by those they arrested.

2. THE NYPD SHOULD NOT HOLD FOR ARRAIGNMENT PEOPLE CHARGED WITH MINOR OFFENSES

The problems created by the mass arrests during the Convention were greatly compounded by the fact that
most people arrested were held for arraignment rather then being released with a desk appearance ticket or sum-
mons. There is no legitimate reason to hold people for arraignment when they are charged only with minor offens-
es such as parading without a permit or disorderly conduct (offenses that do not rise to even the lowest level of
criminal offense in New York). Unless there is a specific reason not to hold the person (such as not having valid
identification), every person charged with a minor offense during a demonstration should be released with a desk
appearance ticket or summons.
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3. PEOPLE HELD FOR ARRAIGNMENT SHOULD BE RELEASED WITHIN 24 HOURS

In those instances in which people are held for arraignment, they should be arraigned within 24 hours or
released with a desk appearance ticket or summons. To assure this happens, the City Council should pass Intro.
649, which would require City agencies (the NYPD and Department of Correction) to take the steps necessary to
assure this happens. In addition, state legislation may be required to assure that other agencies involved in the
arraignment process are assuring the timely processing of those under arrest.

4. THE NYPD MUST STOP FINGERPRINTING POLITICAL PROTESTERS CHARGED WITH MINOR OFFENSES

Despite being barred by state law, the NYPD fingerprinted every person arrested during the Convention,
including the nearly 1,500 people arrested for minor offenses like parading without a permit and disorderly con-
duct. This raised serious concerns that the NYPD was using minor arrests to build a fingerprint database of polit-
ical activists.

While the NYPD, when challenged by the NYCLU, reported that it had destroyed all the fingerprints it took dur-
ing the Convention, the Department must institute procedures and training to assure that it strictly adheres to
state law, which prohibits the taking of fingerprints from those charged with minor offenses except in unusual cir-
cumstances particular to the person under arrest.

5. THE NYPD SHOULD CURTAIL ITS VIDEOTAPING OF LAWFUL PROTEST ACTIVITY

Marking a dramatic change from prior years, NYPD personnel during the Convention were widely and indis-
criminately videotaping people participating in lawful and peaceful protests, and the Department has insisted on
retaining those videotapes. While the use of videotaping to document unlawful activity is perfectly appropriate,
the NYPD clearly has adopted a strategy of simply videotaping all protest activity. There is no legitimate reason
for the Department to be doing this, and this practice should be stopped.

In addition, all footage of lawful protest activity during the Convention should be destroyed unless it contains
evidence relevant to a judicial proceeding. Any such videotape that is retained should be transferred from the
Police Department to the Law Department.

6. THE NYPD MUST ASSURE THAT PLASTIC HANDCUFFS ARE USED APPROPRIATELY

In light of the large number of complaints the NYCLU received about the use of plastic handcuffs during the
Convention and in light of similar complaints the NYCLU has received from people arrested at other demonstra-
tions, it is apparent that the NYPD’s training and supervision in this area is inadequate. Plastic handcuffs that
are inappropriately tightened on a person or are left on the person for prolonged periods of time can cause injury,
pain, and extreme discomfort. When one realizes that most people suffering through this experience have been
charged with the most minor of offenses, it makes it all the more important to address this issue.

7. THE NYPD MUST DEVELOP BETTER PROCEDURES FOR PROCESSING DEMONSTRATION ARRESTS

On past occasions — such as the February 2003 anti-war rally — long delays in the processing of those under
arrest might have been explained by the NYPD being surprised by the number of arrests. Forthe Convention, how-
ever, the Department reportedly was preparing for as many as 1,000 arrests a day. Though nothing close to that
many arrests occurred, people still were held for as long as three days (and were released only following a court
order), opening the Department to criticism that it was intentionally delaying the release of protesters.

Whatever may have been the Department’s intentions during the Convention, it must do much better in pro-
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cessing people it arrests at large demonstrations. The whole process will go much faster, of course, if the
Department adopts the NYCLU’s recommendations about not arraigning those charged with minor offenses and
about not fingerprinting those charged with minor offenses. Beyond that, the Department should assure that any
special holding facilities are equipped and staffed so that Central Booking does not become a bottleneck. (For
instance, there were no fingerprinting machines at Pier 57.)

8. THE NYPD MUST BETTER PLAN WHEN IT COMES TO CHOOSING HOLDING FACILITIES

It is difficult to understand how the NYPD concluded that Pier 57 would be an appropriate holding facility for
large numbers of people arrested during the Convention. While no one expects arrestees to be held in luxurious
accommodations, the use of a bus depot with grime-covered concrete floors and inadequate seating and sanita-
tion was plainly inappropriate. In the future, the NYPD must assure that special holding facilities are reasonably
clean with adequate seating and sanitation.

9. NYPD DEMONSTRATOR HOLDING FACILITIES SHOULD BE OPEN TO PUBLIC INSPECTION

Given the serious allegation that have arisen about the conditions at Pier 57 and about the processing of peo-
ple arrested at earlier demonstrations, the City must assure that in the future any special facilities designated for
the detention of demonstrators are open to public inspection by appropriate government officials, advocates,
and members of the press. In addition, given the lengthy time periods during which people are being held in
these facilities, steps should be taken to allow attorneys and/or family members to visit with those being held.

10. THE NYPD MUST ASSURE THAT THOSE WITH MEDICAL NEEDS ARE TREATED APPROPRIATELY

The complaints received by the NYCLU from people with medical needs suggests that the Department needs
to improve its training and supervision in this area. Most significantly, the NYPD must assure that officers are not
responding to those seeking medical attention with threats of prolonged detention.

11. THE NYPD SHOULD NOT BE SINGLING OUT THE PROPERTY OF DEMONSTRATORS FOR DISCRIMINATORY
TREATMENT

During the Convention, the NYPD classified as “arrest evidence” property that normally is not treated as arrest
evidence (including bicycles and cameras). When evidence is labeled as “arrest evidence” (rather than as per-
sonal effects) it is much more difficult to recover.

If the Department has an across-the-board policy of classifying certain types of property as arrest evidence, it
plainly can apply that policy to people arrested at demonstrations. But the City cannot single out demonstrators
for discriminatory treatment of their property. To do so simply targets protesters for punitive action.

12. NEW YORK CITY MUST ESTABLISH AN AUTHORITY INDEPENDENT OF THE NYPD TO PARTICIPATE IN THE
PLANNING FOR AND MANAGEMENT OF LARGE DEMONSTRATIONS

Currently, the NYPD handles all aspects of large demonstrations in New York City, from the negotiation of per-
mits to the staffing of the events. As a result of this and the large numbers of officers the Department is commit-
ting to such events, the police have become a central feature of what is otherwise lawful and peaceful protest
activity, seriously altering the character of far too many protests.

The NYCLU’s concern about the excessive policing of protest events is heightened by the fact that, to date,
Commissioner Kelly has refused to acknowledge that the Department made any mistakes in its handling of the
Convention protests. While, as this report acknowledges, the Department did good things during the Convention,
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it also committed a number of serious mistakes. That the Department is unable or unwilling to acknowledge
any mistakes simply reinforces the need to have an office outside of the Police Department be established to
help the city manage protests.

The NYCLU recommends the creation of an agency, independent of the NYPD, that would be responsible
for the management of public demonstrations. This agency would handle permit applications, negotiate event
particulars with organizers, and staff events to handle logistical details (such as street closings, staging, and
assembly areas).

The NYPD would certainly remain part of the process, but its focus would shift to traditional law enforce-
ment. In this respect, demonstrations would be treated just like other large public events (such as street fairs
or concerts). In those rare instances at which unlawful conduct takes place, the NYPD would of course
respond. For all but a handful of events, however, this is not an issue, and the NYPD’s role can be greatly
reduced. H
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RNC Chronology / Appendix A

2001

9/11

Terrorist attack destroys World
Trade Center and damages
Pentagon. 2,749 people die
when terrorists crash two
planes into World Trade
Center.

2002

9/25

New York City asks a federal
court to eliminate restrictions
on the ability of NYPD to con-
duct surveillance on lawful
political activity.

2003

1/06

The Republican National
Committee announces it has
selected New York City as the
site of the August 2004
Republican National
Convention. Within 10 days,
NYCLU contacts NYPD to
request a meeting to discuss
policing of Convention
demonstrations.

2/15

On the eve of the American
invasion of Irag, United for
Peace and Justice holds a sta-
tionary rally on First Avenue
attended by more than
100,000 people. The event is
marred by NYPD closing of
streets and sidewalks leading
to the event, the use of pens
to confine demonstrators, the
use of police horses against
peaceful crowds packed on
public streets and sidewalks
trying to get to the event, and
hundreds of arrests. Earlier
that month City had denied
UFPJ’s request for a permit for
a march, and federal courts
rejected a legal challenge
brought by NYCLU.

3/22

New York City allows UFPJ to
hold an anti-war march, which
proceeds from Times Square to
Washington Square Park. Over
200,000 people participate,
and the event takes place
without incident.

4/06

Rights and Wrongs at the RNC

NYCLU discloses that NYPD
used a “Demonstrator
Debriefing Form” to interro-

RNC Chronology

gate people arrested at the
February 15, 2003, antiwar
rally about their political
activities and associations
and was using the informa-
tion to build a database.
NYPD agrees to discontinue
the use of forms and ques-
tioning about political affilia-
tion and to destroy database.

4/o7

A Federal court grants City’s
request to loosen restrictions
on NYPD’s ability to monitor
political activity.

4/28

NYCLU releases its report
“Arresting Protest,” which
chronicles the problems that
arose from NYPD’s handling
of the February 15, 2003 anti-
war rally and makes specific
recommendations.

6/04

UFP] files a Parks Department
application for use of the
Great Lawn in Central Park for
a 250,000-person antiwar
rally on Sunday, August 29,
2004, the day before the
Convention is scheduled

to begin.

8/06

The Parks Department denies
UFPJ Great Lawn application
in a letter that says the Great
Lawn cannot accommodate a
crowd of 250,000.

In response to demonstrator

debriefing disclosures, feder-
al court imposes new restric-

tions on NYPD surveillance of
political activity.

9/03

NYCLU starts regularly asking
to meet with NYPD to discuss
policing of demonstrations at
the Convention. High-level
representatives of the
NYPD’s Legal Bureau and of
the City’s Law Department
say the City is not yet ready
to meet.

11/19

NYCLU files three federal law-
suits arising out of the
February 2003 anti-war
demonstration and challeng-
ing NYPD demonstration

practices expected to be
used at the Convention,
including the closing of
streets and sidewalks lead-
ing to demonstration sites,
the use of pens to confine
demonstrators, the use of
mounted officers to dis-
perse peaceful crowds, and
the blanket searching of
people seeking to attend
demonstrations.

12/08

NYCLU notifies NYPD in
writing about large planned
demonstrations by Not in
Our Name and the Still We
Rise Coalition and request
meetings.

12/23

First NYPD meeting about

planned demonstrations

takes place when NYPD

meets with NYCLU to discuss
demonstrations planned by

Not in Our Name and the Still 61
We Rise Coalition.

2004

1/29

NYPD meets for the first time
with UFPJ, NYCLU, and Center
for Constitutional Rights
(CCR) about the planned UFPJ
march and rally.

3/26

At meeting with UFPJ, NYCLU,
and CCR, NYPD informs UFP)
that the Parks Department
has rejected application for
Central Park. Police
Department proposes march
route that would involve
assembly on West Side
Highway, march up 10th
Avenue to 34th Street, across
34th Street to 8th Avenue, up
8th Avenue to 57th Street,
across 57th Street to 11th
Avenue, and down 11th
Avenue to the West Side
Highway for rally.

3/29

The Parks Department’s
General Counsel informs
NYCLU that the Department
has made no decision about
UFPJ application and agrees
to meet with group.

Rights and Wrongs at the RNC
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4/19

The Parks Department meets
with UFPJ, NYCLU, and CCR to
discuss group’s application
for Great Lawn.

4/26

The Parks Department formal-
ly denies UFP) application for
Great Lawn.

5/27

NYPD informs NYCLU that it
will allow UFPJ to march on
7th Avenue past Madison
Square Garden.

6/09

In first substantive meeting
about any demonstration
other than the UFPJ event,
NYPD meets with Not In Our
Name and NYCLU about a
proposed march on Thursday,
September 2. NYPD Assistant
Chief Bruce Smolka, with a
senior lawyer from Law
Department present,
announces that the City will
not allow any marches to take
place in Manhattan during
the four days of the
Convention. NYCLU objects,
and the Department agrees to
consider march proposals,
though not on September 2.

6/11

NYCLU informs NYPD that
UFPJ wishes to postpone by
two weeks a meeting sched-
uled for next day. In a letter
released to the press,
Commissioner Kelly writes to
NYCLU complaining about the
postponement and pressur-
ing UFPJ to accept its West
Side Highway proposal.

6/15

NYPD meets with organizers
of “The Line” and NYCLU to
negotiate an event at which
people holding pink slips
symbolizing unemployment
will line Broadway sidewalks
from Wall Street to Madison
Square Garden.

6/18

NYPD meets with NARAL Pro-
Choice New York and NYCLU
to negotiate a women’s rights
rally scheduled for Union
Square Park on Tuesday,
August 31.

Rights and Wrongs at the RNC

NYPD meets with Still We Rise
Coalition, Hip-Hop Summit
Action Network, and NYCLU to
negotiate a march and rally
scheduled for Monday,
August 30.

UFP) proposes that City allow
its rally to take place in the
North Meadow of Central
Park rather than on the
Great Lawn.

6/24

Law Department writes to
NYCLU informing UFP) that
the City will not issue permit
for North Meadow.

6/28

NYPD meets with UFPJ,
NYCLU, and CCR about a
march route and rally loca-
tion. Department continues
to propose use of West
Street, but UFP) proposes
rally in Times Square.

The Parks Department
informs NYCLU it has
approved Planned
Parenthood’s permit applica-
tion for a rally at City Hall
Park on Saturday, August 28.

The New York City Council, by
a vote of 44-5, passes a reso-
lution calling on government
officials to protect and
uphold First Amendment
rights at the Convention.

6/29

The Parks Department
informs NYCLU that it has
approved NARAL’s applica-
tion for an event in Union
Square Park on Tuesday,
August 31.

6/29

NYPD meets with Planned
Parenthood and NYCLU to
negotiate a march planned
for August 28 across the
Brooklyn Bridge to City
Hall Park.

6/30

NYPD informs NYCLU it has
approved the Planned
Parenthood march and rally
for August 28.

7/01

NYPD informs NYCLU it has
approved “The Line” event for
September 1.

7/02

NYPD meets with UFPJ,
NYCLU, and CCR to discuss a
march route and rally site.
Department rejects Times
Square as rally site and
repeats West Side Highway as
proposed site. UFP] proposes
rally take place on Third
Avenue south of 60oth Street.

Recommendations

7/02:

Federal Judge Robert Sweet
starts the trial in NYCLU’s law-
suit challenging NYPD demon-
stration policing tactics.

NYPD informs NYCLU it is
rejecting UFP)’s Third
Avenue proposal.

7/07

NYPD agrees not to use four-
sided pens and not to search
protesters at the Not In Our
Name event. NION agrees to
cancel its march and have a
stationary rally on Eighth
Avenue in designated demon-
stration area.

7/09:

NYPD representatives meet
with UFPJ) and NYCLU at the
West Side Highway location
being proposed by the
Department as rally site.

7/12

The Parks Department noti-
fies NYCLU it has approved a
Green Party political festival
in Washington Square Park
for Saturday, August 28.

7/13

NYPD informs NYCLU it has
approved the Still We
Rise/Hip-Hop Summit march
and rally for August 29.

7/14

Commissioner Kelly holds a
press conference announcing
that UFP) must accept West
Street as its rally location.

7/15

UFPJ stages a small demon-
stration at City Hall over the
right to have a rally in
Central Park.

7/16

NYPD meets with UFPJ,
NYCLU, and CCR about a
march route and rally site.
This is a contentious meet-
ing at which no agreements
are reached.

7/18

NYPD informs NYCLU it will
not participate in any more
meetings about UFP] event
until the group accepts West
Side Highway.

7/19

Federal Judge Robert Sweet
issues decision finding NYPD
restrictions on access to
demonstrations, use of pens,
and searching of demonstra-
tors unconstitutional. The
judge’s ruling about search-
es ignites substantial public
controversy.
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7/20

UFPJ announces it will accept
the West Side Highway loca-
tion for rally.

7/28

The Parks Department meets
with New York City Chapter of
National Organization for
Women and NYCLU about
proposed NOW rally on Great
Lawn. The Department
rejects the Great Lawn but
offers East Meadow, which
the group accepts.

7/26-29

The Democratic National
Convention takes place in
Boston. Demonstrations are
small, but substantial contro-
versy arises over police-man-
dated frozen zones and des-
ignation of a “protest area.”

7/29

NYCLU opens its Protecting
Protest Storefront at 520
Eighth Avenue, three blocks
north of Madison Square
Garden.

8/10

UFPJ announces it will not
hold a rally at the West Side
Highway location and is reap-
plying for Central Park, pro-
posing that the event be split
between Great Lawn, North
Meadow, and East Meadow.

8/13

National Council of Arab-
Americans and ANSWER file
federal lawsuit challenging
the Parks Department rejec-
tion of its application to use
the Great Lawn for a 50,000
person rally on Saturday,
August 28.

8/16

NYPD meets with Not In Our
Name and NYCLU about the
proposed September 2 rally

near Madison Square Garden.

Group informs NYPD it will
cancel the rally if it can hold
an eventin Union Square on
August 29 before UFP] march.
NYPD agrees to proposal.

8/18

CCR and NYCLU file suit on
behalf of UFP) against the
City over denial of permits for
Central Park.

8/23

Rights and Wrongs at the RNC

Federal judge William H.
Pauley Il rejects the chal-
lenge of National Council of
Arab-Americans to the Parks
Department denial of a per-
mit for use of the Great Lawn
on August 28.

8/25

New York State Supreme
Court Justice Jacqueline
Silberman rejects the UFPJ
challenge to the Parks
Department denial of a per-
mit for use of the Great Lawn
on August 29. UFPJ
announces it will have no
rally, only a march.

The first significant
Convention demonstration
takes place as AIDS activists
strip naked, baring political
messages and blocking traffic
on Eighth Avenue near
Madison Square Garden.

8/26

Protesters walking from the
Democratic National
Convention to the Republican
National Convention arrive at
Columbus Circle and march
down Broadway to Union
Square accompanied by local
political activists.

8/27

The monthly Critical Mass
bike ride draws approximate-
ly 5,000 participants who
ride through Manhattan
streets for approximately 9o
minutes before NYPD cracks
down on the event, stretches
orange netting across
Seventh Avenue to block rid-
ers, and arrests over 250 peo-
ple, including scores of legal
observers and members of
the media.

The Christian Defense
Coalition holds candlelight
vigil at Madison Square
Garden.

8/28

Planned Parenthood, NYCLU,
and other women’s rights
groups lead a march across
Brooklyn Bridge to a rally at
City Hall Park. As many as
25,000 people reportedly par-
ticipate, and the event takes
place without problems.

The Green Party holds politi-
cal festival in Washington
Square Park without incident.

8/29

Not In Our Name holds a rally
in Union Square Park before
the UFP) march.

RNC Chronology

The UFP) march draws as
many as 500,000 people,
who march past Madison
Square Garden, across 34th

Street to Fifth Avenue, down
Fifth Avenue to Broadway,
and down Broadway to Union
Square Park. The event takes
place largely without prob-
lems with the police.

After UFP) march, thousands
casually gather in Central
Park without interference
from the NYPD.

That evening NYPD officers
use nets and motor scooters
to surround and arrest
scores of people standing
on public sidewalks in and
near Times Square.

8/30

Still We Rise Coalition, in an
event co-sponsored by
NYCLU, marches from Union
Square across 15th Street to
8th Avenue and up 8th
Avenue to the designated
demonstration area at 30th
Street for a rally. The rally is
marred by a long line of
buses allowed to proceed
across 3oth Street between
the stage and the crowd
attending the rally, by prob-
lems getting speakers to the
stage, and by the use of
metal barricades to segment
parts of the crowd.

Thousands gather at Dag
Hammarskjold Plaza near the
United Nations to participate
in a march for which no per-
mit has been issued. High-
level police officials negotiate
with organizers and NYCLU
and agree to allow group to
march to 8th Avenue demon-
stration area. Thousands
march down 2nd Avenue to
23rd Street, across 23rd
Street to 8th Avenue, and up
8th Avenue to designated
rally site. As group approach-
es 3oth Street police officers
without warning run line of
barricades across 8th Avenue
at 29th Street, sparking panic
amongst marchers. As peo-
ple start pushing against bar-
ricades, police officers storm
into crowd and strike people
with batons and plainclothes
officers on unmarked scoot-
ers ride into crowd. One offi-
cer is pulled from his scooter
and assaulted.

Rights and Wrongs at the RNC
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8/31

Designated day of “direct
action.” NYPD arrests over
1,100 people in a four-hour
period, almost all of whom
are charged with minor
offenses such as disorderly
conduct or parading without
a permit. At World Trade
Center, officers arrest 227
people at War Resisters’
League March after telling
them they could march on a
sidewalk. At New York Public
Library, scores are arrested
for standing on building
steps. At Union Square,
police officers use mesh nets
to seal entire blocks and to
arrest hundreds, including
bystanders. Sole protester
at a demonstration sched-
uled at a Hummer dealer-
ship is arrested for blocking
a sidewalk.

9/o01

“The Line” demonstration
takes place without incident.

NYCLU first contacts the
Manhattan District Attorney’s
Office seeking dismissal of
charges against 227 people
arrested at World Trade Center.

Reports start surfacing that
people arrested by NYPD are
being held in filthy former
bus depot on Hudson River
known as Pier 57.

Protest outside Pier 57 over
NYPD detention of people at
the facility.

Central Labor Council holds
large rally in the designated
demonstration area on 8th
Avenue.

NOW-NYC rally takes place in
Central Park’s East Meadow
without incident.

President Bush arrives in New
York City and participates in
an event in Queens.

Rights and Wrongs at the RNC

Legal Aid Society files lawsuit
to force release of hundreds
of people who were arrested
on August 31st and are still
being held. National
Lawyer’s Guild follows with a
similar suit. A state court
judge orders the City to
release certain prisoners.

9/02 The Legal Aid Society and 10/04  NYCLU charges that NYPD
National Lawyers Guild seek unlawfully fingerprinted peo-
and obtain a contempt order ple arrested for minor offens-
against City for its failure to es during the Convention and
comply with the court order calls upon NYPD to destroy
to release arrestees. fingerprints.

ANSWER holds a rally attend- 10/06  The Manhattan District
ed by several thousand in Attorney’s Office announces
designated demonstration it will dismiss the cases of all
area on 8th Avenue. NYPD 227 people arrested at the
uses four-sided pens that World Trade Center.
substantially impair move- -
ment at demonstration. and 10/07  NYCLU files two federal law-
NYCLU monitors observe that suits challenging NYPD mass-
police officers along 7th and arrest tactics, the length and
oth Avenue provide inaccu- conditions of detention
rate information or no infor- (|nclud|ng at Pier 57), and the
mation to those seeking to blanket fingerprinting of peo-
attend rally. ple arrested during the
Convention.

Thousands gather in Union . —
Square and spontaneously 10/20  The City informs NYCLU it will
decide they wish to march to destroy all fingerprints.
8th Avenue rally site. NYCLU 10/27  The City Council holds its sec-
negotiates with NYPD, which ond hearing into policing of
agrees to allow the march. the Convention demonstra-
Marchers proceed across tions. The NYPD chief in
15t: Stree;c] to 8th Avenueh charge of Pier 57 testifies that
g” up 8; Avehnue to 30t the Department instituted a

treet, where they are met special program to fingerprint
by a line of police officers in those arrested at Convention
riot gear, which IS the first because it was a national
instance the equipment has security event.
been used. Marchers remain
at the rally for a couple of 11/o4 A newspapers report disclos-
hours without incident. es that in August, the NYPD

- established a panel to rein-

The _Conventlon ends and vestigate complaints of
Presndgnt Bush leaves New Convention police miscon-
York City. duct that are substantiated

9/15  The City Council holds its first by the independent New York
oversight hearing about Clty'C|V|l|an Complalnt )
policing of demonstrations. Review 'Board. Prior to this,
No one from the City appears NYPD did not conduct such
to testify. investigations.

9/22  NYCLU meets with the District 11/22 The National Lawyer’s Guild
Attorney’s Office and fllgs a class-action damages
requests the dismissal of 227 suit on behalf of people
arrests from the War arrested during Convention.
Resister’s League march. 2005

9/30  NYCLU discloses that a 8/o5  NYCLU issues Rights and

Recommendations

plainclothes officer in the
unmarked scooter unit had
“Loud Wives Lose Lives”
stenciled on his helmet.
NYPD responds by attacking
NYCLU for releasing a
photograph of the officer
and helmet.

Wrongs at the RNC, a special
report about police and
protest at the Republican
National Convention.
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