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The five inter-related obstacles to building 
fair and effective prosecution agencies

1. Insufficient funding

2. Inadequate legal tools

3. Cumbersome rules of criminal procedure 
that unreasonably delay the disposition 
of cases 

4. Difficulties in recruiting and retaining the 
best investigators and lawyers 

5. Lack of support for the principle of  
prosecutorial independence  



The US Justice Department
Annual Budget, $46 billion; over 100,000 employees



The Manhattan District Attorney with a facsimile of a 
check for $175 million payable to New York City.

Asset forfeiture enables prosecutors to substantially self 
finance specialist prosecutions



Prosecutorial Independence

The foundation stone of 

an effective prosecution 
system, rule of law, and 

a fair society.  







Article II of the Constitution

“The executive power shall be vested in a President of 
the United States of America… he shall take Care that 

the Laws be faithfully executed .”



The Senate Judiciary Committee, 1925



The Prosecutor’s job is to do what is right

“The United States Attorney is the representative not 
of an ordinary party to a controversy, but of a 
sovereignty whose obligation to govern impartially 
is as compelling as its obligation to govern at all.”

• BERGER V. UNITED STATES, 295 U. S. 78 (1935)



Preamble to the Constitution

“We the People of the United States, in Order to 
form a more perfect Union, establish Justice, 
insure domestic Tranquility, provide for the 
common defence, promote the general  
Welfare, and secure the Blessings of Liberty 
to ourselves and our Posterity do ordain and 
establish this Constitution of the United States 
of America.”



The First Amendment guarantees liberty of 
conscience 

“Congress shall make no law respecting an 
establishment of religion, or prohibiting the free 
exercise thereof; or abridging the freedom of speech, 
or of the press; or the right of the people peaceably 
to assemble, and to petition the Government for a 
redress of grievances.”



Attorney General John Ashcroft, 2001-2004

A conservative 
Republican, a 
Christian evangelical, 
against abortion, pro-
death penalty.  But 
his own man.  He 
fought to preserve 
the independence of 
the Justice 
Department.   



Attorney General Alberto Gonzales
2005 – July 2007

He owed his 
career to 
George Bush.  
He was the 
President’s 
man.



Attorney General

Federal Bureau of 
Investigation (FBI)

Office of Legal 
Counsel

Office of Intelligence 
Policy and Review

US Attorneys (93)

Deputy Attorney 
General

Acting 
Attorney 
General if the 
Attorney 
General is 
incapacitated



Jay Bybee
Assistant Attorney General 

John Yoo, one of several Deputy Attorney 
Generals.  He was meant to be reporting to Bybee
but his real boss was David Addington, the Vice 
President’s Counsel. 

Office of Legal Counsel



Foreign Intelligence Surveillance Act, 
1978 (FISA)

• Enacted by Congress to prevent the Executive Branch 
from conducting electronic surveillance of a target in 
the US without judicial authorisation.

• Created a special court to review government 
wiretap applications and issue warrants.    

• Conducting a wiretap without statutory authorisation 
is a crime punishable by up to five years in prison.   



Robert Mueller III
The Senate unanimously confirmed his  

appointment as FBI Director



“When the Vice President talked, everybody would listen… 
He compelled everyone to think carefully about whatever 

he mentioned”

Vice President Dick Cheney

David Addington, the VP’s counsel and 
the first administration lawyer  to advocate 
“legalising” torture.



Deputy Attorney General James Comey.  He becomes 
Acting Attorney General when John Ashcroft falls ill.



Jack Goldsmith replaces Bybee as head of the Office of 
Legal Counsel after Ashcroft opposes Yoo’s promotion.   

A friend of Yoo, he is cut from a different cloth.



Patrick Philbin, who took over Yoo’s job, 
warned Goldsmith:

“They’re going to 
be really mad. 
They’re not 
going to 
understand our 
decision. 
They’ve never 
been told no.”



YOUNGSTOWN SHEET & TUBE CO. V. SAWYER, 343 U. S. 579 

(1952), Justice Robert Jackson 

“That comprehensive and undefined presidential 
powers hold both practical advantages and grave 
dangers for the country will impress anyone who has 
served as legal adviser to a President in time of 
transition and public anxiety...   The opinions of 
judges, no less than executives and publicists, often 
suffer the infirmity of confusing the issue of a 
power's validity with the cause it is invoked to 
promote, of confounding the permanent executive 
office with its temporary occupant. The tendency is 
strong to emphasize transient results upon policies --
such as wages or stabilization -- and lose sight of 
enduring consequences upon the balanced power 
structure of our Republic.     



The hospital confrontation according to 
Jack Goldsmith

“All of a sudden, energy and color came into his face, and he said 
that he didn’t appreciate them coming to visit him under 
those circumstances, that he had concerns about the matter 
they were asking about and that, in any event, he wasn’t the 
attorney general at the moment; Jim Comey was. He actually 
gave a two-minute speech, and I was sure at the end of it he 
was going to die…  Mrs. Ashcroft, who obviously couldn’t 
believe what she saw happening to her sick husband, looked 
at Gonzales and Card as they walked out of the room and 
stuck her tongue out at them. She had no idea what we were 
discussing, but this sweet-looking woman sticking out her 
tongue was the ultimate expression of disapproval. It 
captured the feeling in the room perfectly.” 



Mueller’s notes of the hospital confrontation:  Entries 1 and 2 



Mueller’s notes of the hospital confrontation:  
Entry 3



Excerpt from Comey’s draft resignation letter

“Over the last two weeks . . . I and the Department 
of Justice have been asked to be part of 
something that is fundamentally wrong.  As we 
have struggled over these last days to do the right 
thing, I have never been prouder of the 
Department of Justice or of the Attorney General. 
Sadly, although I believe this has been one of the 
institution's finest hours, we have been unable to 
right that wrong. . . . Therefore, with a heavy 
heart and undiminished love of my country and 
my Department, I resign as Deputy Attorney 
General of the United States, effective 
immediately.”



Excerpt from Mueller’s draft resignation  letter

• "[A]fter reviewing the plain language of the FISA 
statute, and the order issued yesterday by the 
President ... and in the absence of further 
clarification of the legality of the program from 
the Attorney General, I am forced to withdraw 
the FBI from participation in the program. 
Further, should the President order the 
continuation of the FBI's participation in the 
program, and in the absence of further legal 
advice from the AG, I would be constrained to 
resign as Director of the FBI.”



The notes for Goldsmith’s letter cited as his 
reasons for resigning:  

• the "shoddiness" of the prior Office of Legal 
Counsel advice;

• the "over-secrecy" of the President’s 
Surveillance Program;  

• the "shameful" incident at the hospital.  



Condoleeza Rice asked President Bush to see 
James Comey:  “You really need to make sure 

that you are hearing these folks out." 



What Comey and Mueller told the President

• The President: "I decide what the law is for the executive 
branch." 

• Comey:  “That’s absolutely true, sir, you do. But I decide 
what the Department of Justice can certify to and can't 
certify to, and despite my absolute best efforts, I simply 
cannot in the circumstances.”  

• Mueller’s log: “I had an independent obligation to the FBI 
and to the Justice Department to assure the legality of 
actions we undertook, and that a presidential order alone 
could not do that."

•



The Whistleblower

Thomas Tamm



NY Times wins Pulitzer Prize for 
outstanding public service journalism



“I've actually thought quite a bit over the last three years 
about how I would answer that question if it was ever asked, 
because I assumed that at some point I would have to testify 

about it.



Carol Lam, US Attorney for the Southern District of 
California, fired by Gonzales.  She indicted the number 

3 man in the CIA for corruption.



US Attorney Paul Charlton was fired for insubordination 
because he challenged an order to seek the death 
penalty in a case where the evidence was weak.



The Senate Judiciary Committee’s verdict 
on  AG Gonzales’s testimony

“ The testimony he gave was hard to understand, 
incredible in a sense -- to say that he was not 
involved in discussions and not involved in 
deliberations, when his three top deputies said 
he was and the documentary evidence supported 
that. It is the decision of Mr. Gonzales as to 
whether he stays or goes. But it is hard to see 
how the Department of Justice can function and 
perform its important duties with Mr. Gonzales 
remaining where he is….”


