ARREST OF A U.S. CITIZEN

Information Sheet for U.S. citizens arrested in Paraguay
Paraguay’s Legal System
PURPOSE

The purpose of this informational handout is to explain to you the services and functions required of
Consular officers on behalf of Americans arrested abroad, and what you as an arrested individual in
Paraguay, can expect from the Paraguayan legal system. This information is not to be used to usurp the
function of legal counsel or encourage a "do it yourself" approach.

JURISDICTION

With only minor exceptions, all persons who commit an offense within territorial jurisdiction of
Paraguay are subject to prosecution by the authorities of this country. Paraguay's overall authority to
try foreigners here as well as its own citizens is based upon its sovereignty, which is the power of a
nation to make and enforce its own laws within its own boundaries. In the event of a conviction and
sentence to confinement, the convicted person must serve his sentence in a Paraguayan penal facility.
There is at present no prisoner transfer treaty between Paraguay and the United States.

THE ROLE OF THE U.S. GOVERNMENT

Neither the United States Government nor its representatives can get an individual out of prison, or
provide legal counsel. A U.S. passport does not entitle its bearer to any special privileges. While in
Paraguay, American citizens are subject to the same laws as are Paraguayan citizens. American citizens
should not expect, and will not receive, preferential treatment because of their nationality.
Nevertheless, the United States Embassy in Asuncion can impress upon the host government that the
U.S. Government is seriously concerned at all times about the welfare and legal and human rights of its
citizens abroad. In any case, neither arrest nor conviction deprives a U.S. national of the right of
Consular assistance which is an inherent right of every citizen. This right is in no way abridged by
evidence of guilt, by the nature of the alleged crime, or by the personal merit of the individual.

WHAT THE CONSUL CAN DO

e A Consular officer can visit an American citizen in jail to check on the treatment which the
person is receiving and to monitor the state of their health and well-being. Visits also help the
Consul determine whether assistance is needed to help the prisoner adjust to the prison
routine, such as assisting the prisoner to obtain soap and other basic supplies.

e The Consular officer can give the prisoner a list of reputable local attorneys. We cannot help
choose from the list, however, nor can we give legal advice.

e The Consular officer intercedes with local authorities to ensure that a prisoner’s rights under
local law are fully observed and that they are treated humanely in accordance with



internationally accepted standards. To do so the Consul will follow the progress of the case in
the judicial process and, where necessary and requested, act as liaison between the prisoner,
the prisoner’s lawyer, the court, and the prosecutor.

e [f the prisoner wishes, the consular officer can protest any mistreatment or abuse against the
prisoner to the appropriate authorities.

e With a signed Privacy Act release form from the prisoner, the Consular officer can notify family,
friends, a Congressional Representative, and/or others designated by the prisoner of their
situation, and relay requests for financial or other assistance.

Please note the quickest and most reliable way to receive emergency money from the United States is
via private sources. Prisoners can also receive money through the State Department via Western Union
channels:

OCS/DEPARMENT OF STATE WASHINGTON, D.C. 20520

Trust Fund Payable to: Department of State for:

At American Embassy Asuncion, Paraguay

THE PARAGUAYAN LEGAL SYSTEM

The Paraguayan legal system, like that in other Latin countries, is based on a mixture of Roman, French,
and Spanish Laws. Its Civil Law is based on the Napoleonic Code and not on English Common Law as is
the case in the United States. There are many important differences in procedure between these
systems of law, some of which run counter to English Common Law traditions of presumption of
innocence.

A new Criminal Code went into effect in 1998, and it’s corresponding Code of Criminal Procedure
followed in 2000. Every defendant has the right to a public and oral trial. A three judge panel acts as a
jury. The new Criminal legislation establishes a new role for the District Attorney in the sense that it
empowers him to act as a prosecutor in specific cases in which certain citizens’ rights have been violated
in committing a crime.

Judges render decisions on the basis of (in order of precedence) the Constitution, international
agreements, the codes, decree law, analogies with existing law, and general principles of the law.

Paraguay is a signatory to the 1963 Vienna Convention on Consular Relations. Article 36 requires that
United States consular officials be notified upon request of an American citizen who is detained or
imprisoned.



LEGAL REPRESENTATION AVAILABLE TO AMERICANS ARRESTED

Legal Counsel of the "Public Defender" type is provided free of charge to all indigent prisoners.

However, the prisoner could very well face long delay while the court in preliminary arraignment

determines if the prisoners is really devoid of any financial means to defray legal expenses. There is a

rotating pool of readily available attorneys designated by the court system but availability may be

limited in the sense that the responsible judge must determine need for service. In general, private

counsel is recommended if the individual is not indigent.

COURT SYSTEM

Judges in Paraguay are named by a Council with the approval of the Executive Power. Judges are

responsible both to the President of the Supreme Court, as the Supreme Judge of the Republic, and also

to the Minister of Justice and Labor who has a voice in the administration of the court system. Every

step of a case is committed to writing, and since all courts have limited budgets and limited staff, the

system is very slow. The system tends to favor those who have sufficient funds and political contacts to

permit them to take advantage of the shortcomings of the prosecution system.

For the successful prosecution and defense of a case it is very important that the complainant

(querellante) or the accused (procesado) have a good lawyer with a full power of attorney enabling the

lawyer to intercede before the judge, the fiscal and to question witnesses.

CRIMINAL LAW PROCEEDINGS

Steps in the case would be as follows:

1.

Plaintiff files a formal complaint (denuncia) before the appropriate police station officials in the
jurisdiction where either the plaintiff has his legal residence or where the crime occurred or
directly to the criminal District Attorney.

The complaint is forwarded (within 6 hours) either directly or via the Asuncion Chief of Police to
the appropriate criminal District Attorney, who decides whether society as a whole is interested
in prosecuting the crime or whether the offense affects only a private interest. In case he
decides that public interest has been violated, he acts as prosecutor, either solely or jointly with
the plaintiff. In doing so he carries out the investigation (Etapa Preparatoria). Procedures take
place at the appropriate criminal court (Juzgado Penal de Garantias) in Asuncion, or in the
interior of the country. The Judge sets a date for a Preliminary Hearing and gives 6 months to
the District Attorney to present the case.

When the complaint arrives at the appropriate criminal court, the judge assigned to the case
calls the defendant to obtain his deposition (Declaracion Indagatoria). This is the second stage
called (Etapa Intermedia). A different judge takes over the case. At this stage, the District
Attorney should present his opinion. The Defense attorney may request the criminal court
judge to set substitute measures other than imprisonment. As a result of this meeting, the judge
gives a ruling as to whether the accused can be released for lack of evidence against him or
should be bound over for Public Trial.



4. Public Trial: Three criminal court judges are chosen randomly to be the jury . The criminal Judge
appointed to be President of the jury has 48 hours to set the date and time for the Public Trial.
These three juries give the final ruling.

5. A detention may be ordered for investigation purposes and the above procedures do not
commence until the detained individual is released into the judicial system (item 3 above),
unless the investigation reveals no further cause for detention.

NARCOTICS AND DRUG TRAFFICKING ARRESTS

Paraguayan law forbids possession of "dangerous drugs or products containing them" and does not
differentiate between marijuana and other drugs in establishing penalties. Rather, the penalties are
determined by the precise nature of the criminal act rather that the type of drug involved.

Only one section, Article 15 of the Paraguayan Drug Law No. 357, dated September 1972, specifically
mentions possession of dangerous drugs. It prescribes imprisonment from one to five years for anyone
in possession of dangerous drugs. However, persons who have in their possession only "a minimal
qguantity of such drugs for exclusively personal use" may be subjected to a different section of a law
which prescribes rehabilitation and medical treatment at a care center rather than imprisonment.

Other sections of law which concern production, sale of drugs, promotion of drug use, and trafficking,
prescribe imprisonment ranging from six months to 12 years depending on the type of crime.

In the absence of widespread abuse of hard drugs, the Paraguayan Government concentrates primarily
on suppression of production, trafficking and use of marijuana and amphetamines. Enforcement is not
strict but apprehension may very well result in a harsh penalty due to the lack of differentiation among
drugs and the possible conflicts between use and possession. Those arrested for crimes involving
marijuana are imprisoned briefly or, if consumers, are given court-ordered rehabilitation.



